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ART. I.—BIOGRAPHICAL NOTICE OF EDWARD LIV- 
INGSTON. 


[The following Sketch was read before the American Philosophical Society, by 
Henry D. Gilpin Esq., late Attorney-general of the United States, and is here 
republished with his permission.] 


I proceep in accordance with the custom of our Institution, 
to offer a notice, for preservation among its records, of one 
who while living was among the most distinguished of its 
members—of one who earned that distinction, not less by a 
long life of benevolence and virtue, than by the active exer- 
cise, through the various scenes of an eminent political and 
professional career, of a practical philosophy which found in 
them all constant opportunities to promote the happiness and 
the prosperity of society. Without disparaging the quiet 
labours of the student, who, in the tranquillity of his closet 
and under none but self-imposed restraints, elicits by patient 
reflection and sagacious reasoning, truths of enduring value; 
without depreciating that industry which in at least compa- 
rative seclusion from the more active and exciting duties of 
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life, accumulates step by step, facts that make clear the mys- 
teries of nature and extend the boundaries of useful know- 
ledge; without detracting from the merit and the praise of 
those who in the pursuit of natural or exact science, and the 
elucidation of moral truths, more usually win, in the general 
estimation of the world, the praise and titles of philosophy— 
I may yet be permitted to say—lI am sure I shall be permitted 
here to say, in the hall of this venerable Institution, and sur- 
rounded by many of the ablest votaries of science of whom 
America can boast—that no one of these does philosophy 
claim more justly and truly as her son, than he who, in the 
busy engagements of public life, where he is stimulated by 
ambition, and occupied by objects that are supposed most 
strongly to absorb the feelings, if not to warp the judgment 
and the taste, yet blends with all his actions the love of sci- 
ence, and the extension of truth, and applies that wisdom 
which springs only from knowledge and truth, to the affairs 
he is called upon to engage in or direct. The father of philo- 
sophy, the Stagyrite himself, was the minister and constant 
counsellor of his imperial pupil up to the moment when he 
crossed the Hellespont; Tully does not less preside as the ac- 
knowledged master of the Roman school, because he cease- 
lessly devoted himself from the beginning to the close of life, 
to all the duties of a statesman and a lawyer; and though the 
fame of Bacon has been almost wrecked amid the quicksands 
of politics and office, from which he could not tear himself, he 
maintains his place as a philosopher next only to the two 
great masters of Greece and Rome. The records of our own 
Institution are not wanting in illustrations of the same truth; 
for who will venture to believe that the wreath which science 
binds around the brows of Franklin and Jefferson has lost any 
of its freshness, because they devoted through life their active 
energies to political pursuits. Indeed it seems to me that 
there is no class of her followers whom philosophy should 
more proudly recognise, than those who forget not her les- 
sons, and retain her animating and generous spirit, through a 
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career which too generally centres in individual success; and 
although a name like that of Livingston may be conspicuous, 
as it is, in the list of public men, it claims and should retain 
its place, with equal justice, in the ranks of those who, as phi- 
losophers, have contributed their share to the improvement 
and well-being of mankind. 

Among the statesmen on whom the American people have 
conferred their honours with a just discrimination, no one has 
endeavoured with more consistent anxiety than Edward Liv- 
ingston, to promote their welfare, by an application of the 
lights of moral and intellectual experience and truth, to their 
social and political institutions. With a mind clear, pene- 
trating, and sagacious—with an industry that left unfinished 
no duty that he undertook—there were blended from his 
earliest youth, serenity of temper, simplicity and cheerfulness 
of manners, an active benevolence, a clear, strong sense of 
right, a desire to promote in all things the good of others, and 
a willingness to forego his own interest and inclinations: so 
that in the relations of an advocate, a jurist, a legislator, and 
a statesman, he filled his part not more for his own enduring 
reputation, than for the benefit of those he served. 

Born but a short time before the commencement of the 
revolution, his youthful years were impregnated with the 
lessons best taught to an observing mind by the incidents that 
occurred around him. A brother of Robert R. Livingston, 
one of the committee who draughted the Declaration of Inde- 
pendence; a brother-in-law of Montgomery, who sealed with 
his blood the manifesto of patriotic resistance; filled with an 
insatiable love of study, by which he had mastered the stores 
of ancient and modern learning, and acquired a knowledge, 
far from inconsiderable, of many of the branches of abstract 
and natural science; he came into life just at the period when 
the institutions of his country assumed their settled form, 
imbued with the true spirit in which they were founded, 
animated with a desire to maintain them in purity and 
vigour, and possessing the talents and information which 
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would enable him well to perform his part in whatever situa- 
tion he might be thrown, as a private or public man. Hav- 
ing adopted the legal profession, and established himself in 
the city of New York, he had gained before he reached the 
age of thirty, a high reputation for the extent of his acquire- 
ments as a jurist, and ability as an advocate. He already 
began to apply to his professional investigations the principles 
which he had accumulated in the wide range of his legal stu- 
dies; and in some degree introduced into a practice necessarily 
founded upon and nearly confined to the English law, those 
illustrations which he had derived from the jurists of antiquity 
and of continental Europe, and which, at a subsequent period, 
were so conspicuously and advantageously exhibited in his 
public and professional labours. From these occupations he 
was to some extent withdrawn for several years by his elec- 
tion to congress, as a representative from the city of New 
York. That event took place in the year 1794. He was 
twice re-elected, and during the six years that he remained 
in congress, he maintained a position equally distinguished by 
the ability that marked his views on all public questions, and 
the enlightened and candid spirit which he evinced in the dis- 
cussions of a period when those differences were first devel- 
oped, that presently assumed a character more ardent and 
limits more distinctly defined. United in political opinions 
with Madison, Gallatin, Giles, and Macon, he bore a con- 
spicuous share in the debates on the public measures which 
they approved of or opposed; and he came at once to be con- 
sidered as a leading member of the party to which he attached 
himself. Independently, however, of subjects more peculiarly 
political, he was early the advocate of various measures indi- 
cative of a wise and philanthropic spirit; and among these, it 
is especially to his exertions that we owe the first endeavours 
to reform the criminal code of the United States, to protect or 
relieve American seamen left by accident or misfortune on 
foreign shores, and to promote the gradual increase of a navy 
sufficient to protect American commerce in remote seas. 








———— 
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Though sincerely attached, from a strong conviction, to the 
particular political opinions which he advocated, he yet main- 
tained them with characteristic liberality and deference to 
those from whom he differed; and no diversity of views of 
general policy could induce him to withhold his cordial sup- 
port of such of their measures as he deemed calculated to 
sustain or protect his country’s honour or rights. 

Soon after withdrawing from congress, he was elected 
mayor of the city of New York, an office whose organization, 
as then constituted, required the exercise of important judicial 
as well as executive functions. He was also selected by Mr. 
Jefferson, when he became president, to fill the post for which 
his legal acquirements eminently fitted him, of attorney of the 
United States for the state of New York. Within the period 
of his mayoralty, the city was afflicted by a desolating pesti- 
lence, during which his personal exertions and benevolence 
were fearlessly displayed at the risk of, and almost with the 
loss of his own life. : 

The common council, on his subsequent retirement from 
office, adverted, in an address unanimously adopted, to his 
admirable conduct in that trying emergency and in the whole 
performance of his public duties. “Having been connected 
with you,” they say, “in the discharge of the greater part of 
those duties, we cannot too warmly acknowledge the uniform 
politeness and courtesy of your manners. Inflexible in the 
preservation of order and in the execution of the laws, yet 
unbiassed by personal feeling or party prejudice, you have 
invariably exhibited dignity and firmness tempered by com- 
placency. Even when differing from you in opinion, we 
have always had occasion to admire your rigid impartiality 
and the independence of your sentiments. This assemblage 
of qualities so rarely combined, would suffice to command our 
highest respect and esteem, but it was reserved for a period 
of desolating calamity to display the extent of your philan- 
thropy and your disinterested devotion to the public welfare. 
During the scenes of affliction and dismay with which it 

1* 
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lately pleased God to visit our city, we beheld with admira- 
tion and with the most grateful emotions, the unremitted zeal 
with which you sought out and relieved distress, and the 
alacrity with which you sacrificed your personal safety and 
comfort to that of the suffering poor, regardless of danger and 
toil, and disdaining all cold examination of the mere limits of 
official duty. When humanity called, you obeyed only the 
impulse of your generous heart. The anxiety and alarm 
which pervaded all ranks of citizens, during the dangerous 
illness which you contracted in administering to them relief, 
pronounced, in language which flatterers cannot imitate nor 
envy distort, the ardour and sincerity of their affection. We 
must indeed be destitute of the feelings of men if we could 
witness without regret the period which dissolves a connexion 
endeared by such ties. Yet you have so marked out the path 
of duty, that inferior abilities, if guided by intentions as pure, 
may follow in the steps traced by your wisdom, and fora 
time preserve the impulse which youy energy has produced.” 

It was just at the period when Mr. Livingston was receiv- 
ing this gratifying testimonial of respect, on his retirement 
from office in New York, that the treaty, so ably negotiated 
by his brother in Paris, to secure the cession of Louisiana, 
was ratified by the government of the United States. When 
that province became, shortly afterwards, a part of the Ame- 
rican union, Mr. Livingston resolved to remove there, and to 
connect his renewed professional career with the rising insti- 
tutions of the new community. The enlarged nature of his 
earlier legal studies, enabling him at once to grasp the ques- 
tions which arose out of the provisions of the civil law, as 
well as that of France and Spain, introduced there at different 
periods of colonial authority; his thorough knowledge of the 
jurisprudence then generally prevailing in the United States, 
which would necessarily come to be incorporated to some 
extent with that of a territory now a part of them; and above 


all, his habit and power of careful discrimination of legal. 


principles, looking to them according to their intrinsic excel- 
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lence and fitness, neither in a spirit of unnecessary innovation 
nor an unwise adherence to mere precedent or usage; these 
qualities not only placed him at once, by general consent, at 
the head of his profession in Louisiana, but they enabled him 
to exercise a more than common influence in establishing a 
system of jurisprudence there, which in all respects may bear 
an advantageous comparison with that of any other of the 
states, and may claim over that of many of them a decided 
superiority. 

Immediately on his arrival in Louisiana, Mr. Livingston 
perceived the necessity of prompt attention to this subject. 
The inhabitants had grown up and were living under a sys- 
tem of laws which were henceforth to be administered by 
judges, some of whom were ignorant of the languages in 
which they had been promulgated, and most of whom had 
been accustomed to judicial forms altogether different. On 
the other hand, the institutions of a free people were to sup- 
plant those of a monarchial and colonial government, and the 
individual citizen was to be called on constantly to perform a 
part personally active and efficient. It became, therefore, at 
once essential that, even without a change in the body of the 
laws, a mode of procedure fitted to the circumstances should 
be established without delay. The legislature wisely resolved 
to commit this duty to the judgment and knowledge of jurists 
in whom the people might safely repose unlimited confidence. 
Mr. Livingston was selected to perform it, and with him was 
united a personal and professional friend of learning and 
ability, (also while he lived a member of our society,) Mr. 
James Brown, afterwards a senator in congress from Louisi- 
ana, and minister plenipotentiary to France. While they 
discarded the fictions and technicalities of the English law, 
they avoided the prolixity so usual in the Spanish, and not 
infrequent in the French code. Their system is simple and 
intelligible; as well as calculated to prevent unnecessary ex- 
pense and delay. It was adopted by the legislative council; 
it was introduced with the general approbation of the com- 
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munity; and for a series of years it has stood, with slight 
alteration, the test of trial and experience. 

A more important task remained—the complete revision of 
the body of civil and criminal law, and its reduction into 
systematic codes. This was naturally and properly postponed 
until, by their admission into the union as a sovereign state, 
the people could themselves act upon a measure so important 
to their feelings and welfare. After this event, with a just 
estimate for the wisdom and ability of Mr. Livingston, he 
was selected for the task by the legislature; and no difference 
of opinion upon the political topics of the day withdrew their 
confidence from one who had identified his fame with the 
jurisprudence of Louisiana, as he had devoted his talents to 
her service. In the preparation of the civil code, Mr, Der- 
bigny and Mr. Moreau were united with Mr. Livingston. 
The task proved to be one of great labour; the existing laws 
which were familiar to the people, and therefore not without 
necessity to be abolished, consisted of provisions at once com- 
plicated and discordant; fragments of the Spanish ordinances 
frequently remained; the French law previous to the revolu- 
tion had not been altogether superseded by the code of Napo- 
leon; and, with American judges and the influx of American 
citizens, many of the provisions of the English common law 
had obtained a place. The arduous exertions of three years 
were required to reduce this mass into an intelligible system; 
in all its parts it received the co-operation of Mr. Livingston, 
and some of them, especially the title of “obligations,’’ were 
exclusively his own; it met with a reception from the legis- 
lature and people of the state far more favourable than could 
have been anticipated for such a measure; and, with the 
exception of the commercial code, to some provisions of which 
objection was made, it was promptly adopted and still con- 
tinues, with few changes in its general principles, to be the 
permanent law of the state. 

By an act of the legislature, the preparation of a system of 
criminal jurisprudence was confided to Mr. Livingston alone. 
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He deeply felt the responsibility he assumed in undertaking 
such a trust; he knew that he would have to encounter strong 
prejudices, to oppose long settled opinions, to exercise vigi- 
lance of forecast and distinctness of enactment as to the objects 
for which the state of society, present and future, required 
him to provide. Two years after his appointment he pre- 
sented to the legislature a preliminary report, exhibiting the 
progress he had made, explaining the plan on which he pro- 
posed to execute the work, and giving some detached parts 
as specimens of it. These were unanimously approved, and 
he was requested by a vote to complete his labours. He 
accordingly proceeded with them. His best faculties, to use 
his own language, were faithfully and laboriously employed 
under the direction of a religious desire to perform the duty 
entrusted to him, in a manner that might realize, in some 
degree, the views of his fellow citizens, for whose benefit it 
was designed. By assiduous exertion he completed the entire 
work in two years more; but it was scarcely finished, when 
all his labours were destroyed by an accident that, fortunately 
in its final result, only produced a remarkable instance of his 
temper and perseverance. Having received authority from 
the legislature to submit it to them, when completed, for 
greater covenience, in a printed form, he had caused a fair 
copy of the whole work to be written for the use of the prin- 
ter. The evening before it was to be delivered to him, he 
occupied himself till a late hour in comparing this copy with 
the original draught. He left them together when he went 
to bed, consoling himself with the pleasing thought that he 
had thus completed the labours of four years. Not long 
afterwards he was awakened by the ery of fire; he hastened 
to the room where his papers had been left, but not a vestige 
of either copy remained. They were totally consumed. 
Though stunned at first by the event, his industry and equa- 
nimity soon came to his aid; before the next day closed he 
had recommenced his task; the legislature, at their following 
session, extended the period for its performance; and in two 
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years more he presented to them his complete “system of 
penal law,” in the shape in which we now see it. Prefixed 
to the system was a series of reports reviewing, in a masterly 
manner, the whole science of penal jurisprudence; pointing 
out the objects to be sought for, the errors to be combatted, 
and the modes in which these could be done with most benefit 
to the criminal himself, and to the society whose laws he had 
violated. The system has not, it is believed, been yet finally 
acted upon, in its extended form, by the legislature of Loui- 
siana, but it does not, on this account, claim less justly the 
admiration of the philanthropist and jurist. It is a work 
worthy of the deep consideration of all communities. The 
beauty of its arrangement, the wisdom of its provisions, and 
the simplicity of its forms, have never been surpassed, pro- 
bably never equalled in any similar work; and it is not with- 
out entire justice, that this admirable production has contri- 
buted, perhaps more than any other of his labours, to secure 
to Mr. Livingston that eminent place, which he holds among 
those who are regarded, not merely as distinguished jurists, 
but as public benefactors. 

It was by these acts, during an uninterrupted residence of 
many years, that Mr. Livingston identified himself with the 
state of which he became a citizen. His name will ever be 
cherished with grateful affection and respect in Louisiana. 
Nor was it by these acts alone. His eminent standing in his 
profession and in society, the active interest which he took 
in all the institutions of the state, and his services in the legis- 
lature, of which he was occasionally a member, all united to 
make him not only an influential citizen, but one who was 
able in innumerable ways to contribute largely to the benefit 
of the community. His patient industry, his amenity of tem- 
per, the generosity of his disposition, made this at once easy 
and agreeable; and when, in the circumstances of the times, 
acts of more serious devotion to public duty were required, 
he was found amongst the foremost, ready and zealous to 
discharge them. The invasion of the British, at the close of 
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the war, roused the patriotic spirit as it required the prompt 
devotion of the inhabitants. With but few regular troops, 
and almost entirely unprepared for such a conflict, they were 
obliged hastily to form themselves into an army to repel the 
invaders. Mr. Livingston was among the foremost to do so. 
Instantly leaving his professional duties and all private occu- 
pations, he presented himself to general Jackson as soon as 
he arrived to take the command in Louisiana, and offered to 
place himself in any position where the general might regard 
his services as useful. He was selected as his aid-de-camp. 
He was by his side constantly throughout the period of hos- 
tilities, enjoyed his confidence in a marked degree, and at the 
close of the war received from him many evidences of that 
regard which was subsequently, and in another station, yet 
more signally evinced. 

After an uninterrupted residence in Louisiana for twenty 
years, in which he had withdrawn from political pursuits, 
and devoted himself to his profession, and those congenial 
studies and labours that have been adverted to, Mr. Living- 
ston determined to retire from the bar, and to revisit in New 
York the scenes of his earlier life and the connexions from 
whom he had been so long separated. This determination 
was the signal for a new mark of confidence from his adopted 
state. He was elected as a representative in congress from 
Louisiana, an event which was followed in a few years by 
his choice asa senator. After his election, an enthusiastic 
address was presented to him by the city council of New 
Orleans, in which they reviewed his various public services 
from the moment of his arrival in Louisiana, spoke of them 
in warm terms of approbation and gratitude, and expressed 
their confidence that his continuance in the national councils 
would be a sure guaranty of further exertions for their wel- 
fare and prosperity. 

Mr. Livingston continued in congress from 1823 to 1831. 
His advanced age prevented the same energetic participation 
in the public business which had there formerly distinguished 
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him, but he, nevertheless, originated several important mea- 
sures, and not unfrequently engaged in debate. Those of 
his speeches which are preserved, exhibit that clearness of 
perception and language, that various but unostentatious 
learning, that simplicity, dignity and patriotism, which were 
characteristic of him. His views of public questions were 
expressed with firmness but without asperity; he discussed, 
in a masterly manner, all those topics connected with a true 
construction of the constitution, and the extent and limitations 
of power assigned to the members of the confederacy and to 
the different departments of the government, which grew out 
of the controversy in South Carolina; the reputation which 
he had acquired in congress so long before, and that which 
had been added to it by his eminent labours in a different 
sphere, suffered no diminution, but gained additional lustre 
by this return to a legislative career. 

In the spring of 1831 the department of state became vacant 
by the resignation of Mr. Van Buren. Mr. Livingston, who 
had retired a few months before, at the close of the session of 
congress, to an estate which he possessed on the Hudson river, 
in the neighbourhood of his birth place, was summoned by 
general Jackson to fill that elevated post. Totally unprepared 
for such an event, he hesitated for some time to accept it; 
with the modesty and simplicity which marked his character, 
he distrusted his abilities adequately to discharge its duties; 
and it was not without difficulty that the president obtained 
the services of one whose devotion to his country he had 
himself witnessed in far different scenes, and whose talents 
and virtues had received the approbation of his countrymen 
so often and in so many ways. Eminent as have been the 
men who have filled the post of secretary of state, few have 
displayed the same fitness and ability to discharge its duties. 
His negotiations with foreign nations were very successful; 
and the documents connected with them, so far as they have 
been published, exhibit profound political wisdom and an 
enlightened spirit. The treaties that he formed are not more 
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beneficial in their commercial stipulations, than they are made 
consonant, in their international provisions, with the feelings 
and improvement of the age. The missions which he origi- 
nated or promoted, have opened new and important fields to 
American enterprise. The counsels of which, as the chief 
member of the administration, he was the advocate or adviser, 
were founded on views of the constitution carefully considered 
and ably vindicated. 

The duties of such a place were, however, more arduous 
than Mr. Livingston, at his advanced age, was willing to con- 
tinue long to discharge; and on the re-election of general 
Jackson in 1833, he retired from his cabinet. At that time 
the negotiations with France, arising out of the treaty of 1830, 
which granted an indemnity to the United States for injuries 
done to American commerce, during the wars of Napoleon, 
were in a state of great complexity. This was increased by 
the excitement which party contests in the French legislature 
gave to the subject; and it was evident that the position of 
affairs demanded such a course on the part of the United 
States, as should protect their honour and maintain their 
rights, without allowing any thing not required by these just 
objects to interfere with or endanger that ancient friendship 
between the two nations, which had its origin in the struggles 
of the revolution. For such a service no man in the United 
States was more eminently fitted than Mr. Livingston. The 
distinguished public office from which he had just retired, the 
ability and consistency that had marked his course as a states- 
man, his sound views in regard to the institutions and policy 
of his country, made him a representative of American feel- 
ings, opinions and determination, in whom his fellow citizens 
had a perfect confidence. ‘the known moderation of his 
character, his reputation as a jurist, especially on international 
questions, his long residence in Louisiana, whose inhabitants 
were connected with France by so many associations, his 
knowledge, which was more than commonly profound, of 
the language, literature aud history of that country, seemed 
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to assure for him the most friendly reception there; and, as if 
to add to these circumstances of peculiar fitness for such a 
post, he had not long before been elected a member of the 
Institute of France, so that he was already enrolled among a 
body of distinguished Frenchmen, and connected with them 
by those ties which spring from mutual labours in the paths 
of science and of philanthropy, and in the search of wisdom 
and truth. He was accordingly selected in the summer of 
1833, by president Jackson, to fill the post of minister pleni- 
potentiary to France; he accepted the appointment, embarked 
shortly after in the Delaware ship of the line, and arrived at 
Cherbourg in the month of September. He remained abroad 
until April, 1835, when he returned to the United States, 
Although, at the time of his leaving France, the differences 
between the two countries had not been finally adjusted, and 
his departure was a step taken in consequence of what he 
deemed ‘due to the honour of his own country, yet it was 
shortly afterwards followed by an acquiescence, on the part 
of the French government, in the course which, under the 
instructions of president Jackson, he had firmly but tempe- 
rately urged. His whole conduct, in circumstances that 
demanded, at every step, the exercise of an able judgment 
and an enlightened patriotism, served well to terminate his 
career as a public servant; and the official documents in which 
it is exhibited and indicated, must ever be regarded as among 
the most excellent of his own state papers, and will deservedly 
hold a conspicuous place in the history of our intercourse with 
foreign nations. 

On his arrival in the United States he was hailed with 
cordial and enthusiastic approbation; not only did he receive, 
as he merited, the decided and warm approval of his govern- 
ment, but his fellow citizens united to display in various ways 
their admiration of a conduct alike manly and patriotic, just 
and resolute. Public meetings, accompanied with various 
testimonials of respect, attended his progress to and from 
Washington; and he had the satisfaction to be assured, in the 
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liveliest and most gratifying manner, that, in a position of 
unusual difficulty, he had greatly contributed at once to main- 
tain the honour and just pride of his country, to overcome 
without yielding to the mistaken views of her ancient ally, 
and to preserve those peaceful relations which every circum- 
stance that could exist in the intercourse of two such nations, 
made it desirable for them to maintain. 

Mr. Livingston did not long survive his return to America, 
He immediately resumed his residence at his estate on the 
Hudson river, among his numerous family connexions; and 
the rest of his life was spent in scenes rendered equally attrac- 
tive to him by their own natural beauty, and by the associar 
tions of his earlier years. He devoted himself with the greatest 
enjoyment to the pursuits of the country. His farm and his 
garden, with that social intercourse in which he always loved 
to indulge, afforded him constant employment; and it was in 
the midst of such occupations that his life was terminated, 
by a sudden illness, in the spring of 1836. He had just reached 
the age of seventy-two. 

The private life of Mr. Livingston was a daily exhibition 
of domestic and social qualities which secure affection and 
diffuse happiness; his temper’ was serene and his disposition 
cheerful; his heart was keenly alive to all the impulses of 
affection and friendship; he could bear misfortune with equa- 
nimity, but to the close of life readily participated in the 
cheerful amusements of society; devotedly fond of study, and 
having untiring industry and a retentive memory, his mind 
was richly stored with all the knowledge that literature could 
impart; fond of scientific investigations, so far as his many 
engagements permitted him to pursue them, he readily gave 
his aid to those who engaged in them; actively benevolent, 
he was unceasing in his endeavours to promote every plan 
which he deemed conducive to the welfare or improvement 
of men. In his profession he was eminently distinguished; 
as an advocate and a lawyer, he stood by general consent in 
the highest rank; and his labours in those kindred branches 
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of study and reflection, which were required in the preparation 
of the system of civil and criminal law which he framed, 
gave him a reputation and secured to him honours and dis- 
tinction, in his own and other countries, not surpassed by any 
of the jurists of his times. Among the statesmen of America, 
his place was no less eminent; his public speeches present, in 
every instance, striking views of the questions he discussed, 
and although the stations of trust to which he was elevated, 
place his official labours in comparison with some of the most 
illustrious of his countrymen, this has only served to display 
more clearly their intrinsic merit, and to secure for fhem an 
equal approbation. Recurring, as we must do, on an occasion 
such as this, to the character and conduct of his life, reflecting 
on his virtues as a man and his services as a statesman, we 
cannot indulge in a wish more just, than that those who may 
be called on to fill the duties of a distinguished public trust, 
may ever blend with them the same anxious care to promote 
the welfare and happiness of their fellow men, and that they 
who shall give their hours of reflection to the development of 
knowledge or of moral truth, may be as prompt and anxious 
as he was, practically to apply it to the improvement of their 
country’s institutions and the immediate benefit of society. 





‘ 
¢ 





ART. II.—MARRIAGE SETTLEMENTS. 


“ Out of all which it may appear how dangerous it is for a man to meddle 
with any lands, goods, or chattels conveyed or settled in trust; and if there be 
any woman covert or infant within the trust, it is most dangerous of all.” 
Shephard’s Epitome, vol. iii. ch. 163, p. 1074. 


A PRINCIPAL inducement for the introduction of uses and the 
substitution of trusts, was to evade that narrow policy of the 
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common law which in feudal times obstructed the alienation 
of property; and it is remarkable that the same machinery is 
now resorted to for accomplishing just the reverse. The spi- 
rit of the age, the scheme of our institutions, and the scope of 
our legislation, undoubtedly co-operate to promote the parti- 
bility and transmutation of property to the utmost, because 
most in accordance with natural justice, equality of condition, 
and the well being of the greatest number. Hence we have 
extirpated the law of primogeniture, and restricted entails 
within moderate limits; but still the tying up of property, the 
accumulation of wealth in particular families, the creation of 
the worst kind of aristocracy, that of riches, must be guarded 
against yet further, and hence marriage and other trust set- 
tlements, the instruments by which this can now alone be 
achieved, are entitled to no favour, and ought to be well con- 
sidered by the public to frustrate their pernicious tendencies, 

The remarks of senator Young, in the court of errors of the 
state of New York, to be tound in the case of Costar v. Loril- 
lard, are very just and forcible on this subject. In substance 
they are, that overgrown fortunes are inimical to our repub- 
lican institutions, and every arrangement impeding or dis- 
couraging the alienation of property a subtraction from the 
elements of national prosperity; that the aggregation of wealth 
in families by marriage settlements or otherwise, is diametri- 
cally opposed to those principles of equality upon whieh our 
government is founded, and moreover paralyzes industry and 
poisons morals; that the law tolerates trusts for purposes of 
utility only, and will show no favour to such as are only 
meant to gratify vanity, avarice, or ostentation. 

Similar opinions were expressed in the same case while in 
progress through the court of chancery, as reported 5 Paige 
180, by both the vice-chancellor and the chancellor, and some 
of the counsel. Such as that the policy of every liberal 
government is opposed to an aristocracy of landed wealth, 


114 Wend. 265. 
Q* 
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and that in this country the law will not gratify the pride or 
vanity of any one so far as to allow property to be perpe- 
tuated in families, and to be handed down from generation to 
generation in a manner inconsistent with absolute ownership, 
and the inherent quality of being transmissible by sale and 
purchase; that equitable estates are to be discouraged, inas- 
much as they take wealth out of commerce, make the law 
more abstruse, obstruct the investigation of titles, hinder and 
make more expansive the process of alienation, diminish the 
security of creditors and purchasers, and multiply the sources 
of vexatious litigation; and the chancellor went, in the same 
spirit, to the extent of questioning the expediency of allowing 
the power of making wills. Nothing can be more repugnant 
to the principles of a republican government, is his remark, 
than the perpetuation of large and overgrown estates, long 
after those by whose industry and prudence such estates have 
been acquired, have been laid in their graves. The natural 
right of disposing of, as well as enjoying all earthly posses- 
sions, necessarily terminates with our lives, and whatever 
power of disposition or control we are permitted by anticipa- 
tion to exercise over our acquisitions after that time, is merely 
a favour conferred upon us by some positive regulation of 
society. No one therefore should be encouraged or even 
allowed to make an unnatural or capricious disposition of his 
property by will, without regard to the situation and probable 
wants of those who are the proper objects of his bounty, for 
the mere purpose of rendering such property indivisible and 
inalienable for a long period after his death, because this 
would work a serious injury to the community, which has 
granted to him the privilege of disposing of the accumulations 
of his life after his decease. 

Such being the operation of trusts, whether created by mar- 
riage or testamentary settlements, in their bearing upon the 
institutions and social condition of our country, what are their 
effects upon the property itself? Certainly not to simplify title, 
facilitate conveyance, or promote improvement; for where, be- 
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sides the parties beneficially interested, two or three trustees 
are to be consulted, and must co-operate in the management of 
the estate, nothing but doubty delay, and additional expense 
can ensue. To which are to be added the facilities afforded 
for false credit, and appearances, and for fraud, and the cover- 
ing up of property from creditors, together with “the great 
unsurety arising thereby to purchasers,” the responsibilities 
incurred unwarily by trustees, and the endless litigation ne- 
cessary to determine their powers, or the legality of the pro- 
visions of the trust settlement itself. 

Then as to the parties primarily concerned in a marriage 
settlement. It has been well said, that such a contract destroys 
that just authority which nature and the laws give a man 
over his wife, as well as that obedience and subjection which 
the rules of the gospel prescribe in the deportment of the 
woman. Where the female’s person and happiness are 
entrusted, there should her property be confided also. Un- 
doubtedly there are cases in which marriage settlements are 
advisable, but then they are necessary evils. The friends of 
a lady should interfere to secure her estate from the hands of a 
dissolute adventurer, in order to make sure of a maintenance 
for herself and children; or if the husband is involved in debt 
or engaged in business, so as to subject it to risk, he should of 
his own accord make a settlement. In each instance, how- 
ever, the only legitimate object is to guard against misfortune, 
and provide the wife and the children during minority, with 
a secure support. Beyond this it ought not to go, especially 
to the disparagement of the husband in the use of the income, 
or his postponement to collateral heirs, or merely to accumu- 
late wealth in the hands of the wife’s relatives; for according 
to chancellor Kent, in Bradish v. Gibbs,! “where there are 
no offspring to claim a divided attention,” the husband has a 
better right, as “springing from the best of human ties and 
the warmest affections of the heart.” 


* 3 Johns. Ch. R. 523. 
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If possible, however, such arrangements should be avoided, 
for though they may in some cases save the property, they 
undoubtedly in all militate against the principal object of the 
union—that harmony and happiness which can only co-exist 
with a perfect identity of interests and objects. Every one 
incurring the obligations and burdens of a contract, should 
enjoy. in return all its advantages. The wife takes her dower, 
of which she cannot be deprived except by an equivalent 
jointure. The husband is entitled by law to the whole of his 
wife’s personal property, and to his curtesy in her real estate. 
Either the law giving this to him is wrong, although prevail- 
ing nearly in every state, and inherited from England where 
it has subsisted from time immemorial, and then it ought to 
be abolished, or it is right, and that any settlement in dero- 
gation of the marital rights it confers, should be for a para- 
mount object only, and made with as few restrictions as 
possible. 

In the prominent, fully discussed, and very important case 
of Jaques v. The Methodist church, to be found reported on 
the final hearing in 17 Johns. 548, the remarks of chief justice 
Spencer and of judge Platt, upon this deeply and universally 
interesting subject, are so much to the point and so admirable 
for their high tone of moral and religious sentiment, that they 
deserve all the circulation your pages can give them. 

“Generally speaking,” says the former, “the rules of the 
common law, which give to the husband all the wife’s per- 
sonal property, and the rents and profits of her real estate 
during coverture, are better calculated, in my judgment, to 
secure domestic tranquillity and happiness, than settlements 
giving to the wife a property separate from and independent 
of the control of the husband. An improvident and dissi- 
pated husband may squander his wife’s p:operty, and reduce 
both of them to poverty and distress. On the other hand, the 
possession by the wife of property independent of and beyond 
the control of the husband, would be likely to produce per- 
petual feuds and contention. Marriage is a union of persons 
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and interests, pro bono et malo, and the ancient provisions of 
the common law show forth in our country decisive proofs of 
its benign and salutary influence.” | 

Judge Platt, agreeing with the chief justice, says even more 
emphatically: “In the language of sir William Blackstone, 
‘by marriage, the husband and wife are one person in law; 
that is, the very being and legal existence of the woman is 
suspended during marriage, or at least is incorporated and 
consolidated into that of the husband, under whose wing, 
protection, and cover she performs every thing.’ I confess 
that I love and venerate the primeval notion of that mystical 
and hallowed union of husband and wife, when ‘they twain 
became one flesh,’ when they ‘forsook father and mother, 
and clave to each other’ with unreserved confidence. Mar- 
riage, in that old fashioned sense, is the purest source of 
domestic joys and the firm foundation of social order.” 

He then goes on to say: “I bow to the rule as I find it 
established, but I lament the complicated and artificial ano- 
malies in the relations of domestic life, which have grown 
and still are growing out of the practice of marriage settle- 
ments,”’ as being “against common marital rights, generally 
unfavourable to conjugal happiness, and inconsistent with 
public policy. | 

“ Marriage settlements give to the wife the amphibious 
character of a feme covert and a feme sole. I view them as 
an adulteration of that holy union—as a divorce, pro tanto, 
of the marriage contract. A wife in the independent enjoy- 
ment of her separate estate, armed with distrust of her 
husband, and shutting out his affections and confidence, by 
refusing to give her own in mutual exchange, is an object of 
compassion and disgust. Legal chastity cannot be denied to 
her, but there is danger that the sacred institution of marriage 
may degenerate into mere form. 

“If in the rapid progress of refinement in civilization, it 
shall be thought expedient to go one step further, and to 
allow the wife by ante-nuptial contract, to stipulate for an 
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exemption from personal control by the husband, then the 
quasi divorce would be extended a degree further, so as to 
confer on her the independent enjoyment of the rights and 
privileges of a kept mistress; but she would have little claim 
indeed to the endearing appellation and character of a wife. 
A rule that not only renders the wife independent of her hus- 
bandas to her fortune, but debars him from a participation 
of it by new and increased impediments, as if he were pre- 
sumed to be her worst enemy, tends to sever the marriage 
union. Now if matrimony is not safe and desirable without 
such trammels, and fences, and reservations, and restrictions, 
I say marry not at all. 

“The ancient rule of the common law accords best with 
the simplicity of society, among us in this country. I know 
that particular cases often occur where such restraints would 
be salutary; but as a general rule, their operation must be 
unfavourable to connubial happiness. The same benign 
policy which forbids divorces, also forbids the extension of a 
rule which impairs the union and lessens the attributes of 
holy matrimony. It is better that confidence between hus- 
band and wife should sometimes be abused, than that it should 
not exist in that relation. We often see acts of tyranny and 
cruelty exercised by the husband towards the person of the 
wife, of which the law takes no cognizance, and yet no man 
of wisdom and reflection can doubt the propriety of the rule 
which gives to the husband the control and custody of the 
wife. It is the price which female wants and weakness must 
pay for support and protection. That a woman should con- 
template her intended husband as likely to become her enemy 
and despoiler, and should guard against him as a swindler 
and a robber, and then admit him to her embraces, presents 
a sombre and disgusting picture of matrimony. Marriage 
justly implies a union both of hearts and of interests; and the 
modification of that relation which excessive refinements have 
introduced, is a fungous excrescence which this court cannot 
lop off, but we can and ought to prevent its growth,” 
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ART. IIL—THE LAW OF LIBEL. 


CerTatn prosecutions for libel which have been conducted 
with unusual zeal, have recently attracted the public atten- 
tion; and the administration of the law has been in some 
quarters so unfavourably regarded, that unless the judges can 
be induced to depart from the principles which they have 
adopted, an attempt will probably be made to procure their 
modification by legislative enactment. 

We think it clear that no material change can be made in 
this branch of the law without subverting established princi- 
ples, and that in general the true principles of the existing law 
have been administered by the courts with great fairness and 
consistency. 

The law of libel as it was understood before the declaratory 
statute of 32 Geo. 3, c. 60, has been supposed to be somewhat 
anomalous. 

It was the practice of courts on criminal trials for libel, 
where no justification or excuse in point of law was set up, 
to direct the jury to find the defendant guilty, if they weve 
satisfied as to the fact of publication and the truth of the in- 
nuendos. In all other criminal trials, the court instructed the 
jury in regard to the legal quality of the act charged, and sub- 
mitted the whole case to the jury upon the criminal intention. 
This difference in practice is founded upon the nature of the 
offence. In prosecutions for libels, the whole question ap- 
pears upon the record. There is but a single question of fact 
for the determination of the jury, when the sense of the al- 
leged libel or the truth of the innuendos, is admitted, and that 
is the publication. A demurrer only admits the publication 
and the truth of the innuendos, except in cases where malice 
in fact, is expressly alleged and is the foundation of the action. 
Malice is an inference of law, to be determined by the court 
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notwithstanding a verdict of guilty, or a demurrer. In other 
criminal trials, malice in fact is of the essence of the alleged 
crime, or a distinctive intention must be shown, to commit 
the offence which is alleged in the indictment. To constitute 
the crime of murder, it is indispensable that malice in fact 
should be shown to distinguish the offence from manslaughter 
or from justifiable or excusable homicide. Larceny consists 
in the animus furandi, and the intention must be shown to 
characterise the crime, or to distinguish it from trespass or 
any other merely unlawful asportation. Although malice in 
an indictment for a libel, is a necessary averment, malice in a 
legal sense is always understood, for a libel is false and mali- 
cious in the absence of any legal justification or excuse. 

As it is not necessary to prove a criminal intention, so the 
defendant is not permitted to show that in point of fact, he 
had no criminal or malicious intention. The only duty of the 
jury is to find the truth of the innuendos, to find the sense of 
the paper alleged to be libellous, and the publications; and if 
these facts are established, a verdict of guilty is a necessary 
consequence. 

If the jury find a special verdict in form, they have not cog- 
nizance of any other facts, and they have no concern with 
the malicious intention of the defendant, regarded as a ques- 
tion of fact. 

If there was any anomaly in the practice of the courts be- 
fore the statute, it consisted in the circumstance that the court 
did not direct the jury whether in point of law the defendant 
was guilty, or whether the paper upon which the indictment 
was founded, was a libel, but withdrew the whole question 
of law from their consideration. This practice could not be 
considered anomalous, unless in all other criminal trials, it 
was the duty of the jury to make up their verdict from a con- 
sideration of questions of law, as well as of fact, upon which 
the guilt or innocence of the party depended. 

But the diversity of practice originated altogether from the 
dissimilarity of offences. All questions of fact, in every in- 
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dictment, are determinable by the jury alone; and if they are 
disposed to confine themselves to their proper sphere, they 
will always submit the question of law to the court. It is not 
the right of the defendant to have the mixed question of law 
and fact upon which his guilt or innocence depends, decided 
by the jury, for they may always render a special verdict. 
On an indictment for murder, it is not sufficient to show that 
the killing was unlawful; it is therefore necessary for the 
court to explain to the jury the nice distinctions between mur- 
der and manslaughter. It is the duty of the jury to find the 
facts, and to apply the established legal distinctions. The 
law in such cases is not submitted to the jury for their deci- 
sion, but to enable them to say whether the facts alleged and 
proved, constitute the crime declared upon in the indictment. 
If homicide constituted in every case the crime of murder, al- 
though malice as an inference of law might be alleged in the 
indictment, it would be the duty of the court to submit the 
simple question of fact to the jury, because they would have 
no concern with the question of law. To constitute the crime 
of murder, the killing must be committed with malice afore- 
thought, but the malice may be implied by law. If a man 
rides a vicious horse, or discharges a gun among a multitude 
of people, and a person is killed, he is guilty of murder. So 
if a man kills another without any or without a considerable 
provocation, the law implies malice. In such cases malice is 
not a question of fact. The accused would not be permitted 
to show that he was not actuated by malicious feelings. The 
court would submit to the jury, not the question of malice 
generally, but the facts from which the law implies malice. 
On trials for larceny, the court gives its direction to the jury 
on the question of law not from the consideration of the triers 
as such, but because it is necessary to explain and to state for 
the guidance of the jury, the rules which distinguish stealing. 
from any other unlawful taking. In certain cases the jury 
are to determine whether in point of fact the felonious intention 
existed, or whether the taking though unlawful, was a mere 
VOL. Ill. 3 
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trespass. In other cases the felony will be an implication of 
law, as where the offender unlawfully acquired the posses- 
sion of goods, as by fraud or force with intent to steal them, 
the owner still retaining his property. When such an em- 
bezzlement will warrant the jury in finding the felony, they 
are so instructed by the court, and the question submitted to 
them is one of fact from which felony results as a necessary 
inference. 

An indictment for publishing a treasonable libel can only 
be sustained by showing the treasonable intent. The jury 
would not be justified in finding a verdict of guilty merely on 
proof of the printing and publishing of the alleged treasonable 
paper. Malice would be an inference of law from the publi- 
cation of the libel, but treason could be no such inference. If 
the libel was an overt act of treason, as it may be in connexion 
with other overt acts aiming at a treasonable purpose, its 
character must be ascertained by the verdict of the jury. The 
question is entirely one of fact. The treasonable intent must 
be shown, and the evidence offered in support of the indict- 
ment may be rebutted by evidence of innocent intention, as 
in all other criminal trials where the evil intent is not a 
necessary inference from established facts. In all these in- 
stances, the practice of the courts in their direction to juries 
was founded upon a uniform principle. 

The jury had necessarily, and in every case, when sub- 
mitted to them on the general issue, the power to return a 
verdict of acquittal, and thus to dispose of the question of law. 
But as it was impossible for them to decide the question by 
any other verdict, and as it was their manifest duty to confine 
themselves to the question of fact, the court submitted such 
facts only as were material to the decision of the case, and 
withdrew the question of law from their consideration, when- 
_ever it was not necessary for the triers to apply the facts in 
reference to legal distinctions. 

The statute of 32 Geo. 3, c. 60, instead of removing an 
anomaly in principle, has introduced one in practice. The 
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first section provides, that the court before which the indict- 
ment is tried, shall not direct the jury to find the defendant 
guilty merely on proof of the publication of the libel, and of 
the sense ascribed to the same, and that the court shall direct 
the jury on the matter in issue as in other criminal cases. By 
the second section it provides, “that on every such trial the 
court or judge before whom such indictment or information 
shall be tried, shall, according to their or his discretion, give 
their or his opinion and direction to the jury on the matter in 
issue between the king and the defendant or defendants, in 
like manner as in other criminal cases. 

It does not appear to have been the object of this statute to 
take the question of law out of the hands of the court, and 
transfer it.to the jury; on the contrary, the court or judge is 
required to give a direction to the jury in like manner as in 
other criminal cases. It is the duty of the court to instruct 
the jury whether if the defendant is proved to have published 
the libel in the sense alleged, he is in point of law. guilty, and 
if the publication is not justified, the direction must be, that 
malice is an inference of law. The statute did not make any 
change in the existing law of libel, and if the court is of opi- 
nion that the paper is libellous, the jury will be so instructed; 
and the only facts which can be submitted to them will be the 
publication and the sense of the libel. 

And such is the construction which the statute has received. 
In the case of Rex v. Burdett, Best j., observes, “It must not 
be supposed that the statute of George III. made the question 
of libel a question of fact; if it had, instead of removing an 
anomaly, it would have created one. Libel is a question of 
law, and the judge is the judge of the law in libel as in all 
other cases; the jury having the power of acting agreeably to 
his statement of the law or not. All that the statute does, is 
to prevent the question from being left to the jury in the 
manner in which it was left before that time. Judges are in 


'4B.& A. 131. 
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express terms directed to lay down the law as in other cases. 
In all cases the jury may find a general verdict; they do so 
in cases of murder and treason, but then the judge tells them 
what is the law, though they may find against him unless they 
are satisfied with his opinion.’’ 

The design of the framers of the statute was undoubtedly 
much more extensive, and modern practice has to a certain 
extent conformed to that intent, though it is not to be gathered 
ftom the terms of the statute itself. The statute had its ori- 
gin in the excitement which grew out of the prosecution of 
certain seditious libels, in the time of lord Mansfield: among 
the most remarkable of which, was that of Dr. Shipley, the 
dean of St. Asaphs, who was indicted for publishing a “dia- 
logue between a gentleman and a farmer,’”’ containing a 
reflection upon the government. On the trial, Mr. justice 
Buller declined to instruct the jury whether the paper was in 
point of law seditious, and directed them that if they were 
satisfied that the defendant did publish the pamphlet, and 
were satisfied as to the truth of the innuendos in point of law, 
they ought to find him guilty; if they thought they were not 
true, they would acquit him. The verdict of the jury was 
“guilty of publishing only.”? Their intention was obviously 
to exclude the seditious intent. The court informed them 
that a verdict in that form would negative the meaning of the 
innuendos, but that if the word on/y was omitted, the ques- 
tion of law would be open upon the record, and that the de- 
fendant might move in arrest of judgment. In reply to an 
inquiry of Mr. Erskine (the defendant’s counsel), whether the 
fact of sedition would stand recorded if the jury found him 
guilty of publishing, leaving out the word only, and if the 
judgment was not arrested by the court of king’s bench, Mr. 
justice Buller said it would not, unless the pamphlet was a 
libel in point of law. The jury then returned their verdict, 
“guilty of publishing, but whether a libel or not we do not 
find.”” 


Upon a motion for a new trial, on the ground of a misdi- 
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rection by Mr. justice Buller, the counsel for the defendant 
contended that as the jury .on a plea of not guilty, were 
charged with the defendant’s deliverance generally, and had 
a right to give a general verdict, it was the duty of the judge 
to direct them upon the law, and that the seditious intention, 
which was the essence of the crime, was a question of fact 
for the jury. 

Lord Mansfield c. j., in delivering the judgment of the 
court, observed, that upon every defence on an indictment for 
a libel, there arose two questions, the one of law, the other of 
fact. Whether the fact alleged (supposing it true), be a law- 
ful excuse, is a question of law; whether the allegation be 
true is a question of fact; and according to this distinction, the 
judge ought to direct, and the jury ought to follow his direc- 
tion; though by means of a general verdict they are entrusted 
with the power of confounding the law and the fact, and of 
following the prejudices of their affections and passions. 

His lordship was also of opinion that on the trial the judge 
was not bound to give his own opinion, whether the writing 
was a libel, or seditious, or criminal, because the jury ought to 
leave the question upon the record, to the court, if they had 
no doubt of the meaning and publication: that they could not 
decide it against the defendant, because after a verdict it 
remains open upon the record. 

The judgment of the court was that the rule for a new trial 
should be discharged. 

The foundation of Mr. Erskine’s argument in this case 
was, that the unlawful character of the alleged libel depended 
upon its seditious tendency, and that sedition was a question 
of fact. He does not seem to have claimed that the jury 
ought to decide the question of law, but that the judge should 
have directed them to find the defendant guilty, if in point of 
fact the paper was seditiously published. He seems to have 
supposed that the character of the libel was a mixed question 
of law and fact, and that the case should have been submitted 
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to the jury generally, to enable them to determine the sedi- 
tious motive and tendency. 

When Mr. Fox’s bill was under discussion in the house of 
lords, lord Loughborough expressed the opinion that on an 
indictment for a seditious libel, the jury had a right to decide, 
whether the libel was seditiously published, and that in the 
case of the dean of St. Asaphs, they ought to have been per- 
mitted to exercise that right. His lordship was of opinion, 
that as in every other case, the judge ought to state the law 
to the jury, as an indispensable foundation of their verdict. 

The decision in the case of the dean of St. Asaphs led to 
the passage of the statute of George IIL, and it is evident that 
its advocates in parliament had in contemplation cases of 
seditious libel; and in requiring the judge on the trial to direct 
the jury on the question of law as in all other criminal cases, 
they designed to give the jury the power of deciding upon 
all those questions of fact which serve to show the tendency 
and object of a seditious publication, and constitute in iaw its 
libellous character. This purpose was fully attained by 
making it imperative on the judge to direct the jury generally 
in point of law. It certainly was not the design of the sta- 
tute, to give the jury a more extensive power than they 
exercised in other criminal cases. 

If lord Loughborough and lord Camden had supposed that 
any material change had been intended in the law of libel, 
it is certain that they would never have’ given the bill their 
support. Lord Camden advocated the bill as conformable to 
his views of the existing law. Lord Loughborough, who 
' regarded the question of sedition in indictments for seditious 
libel, as a question of fact, wished to have the tendency of the 
libel submitted to the jury as within their peculiar province; 
and by all its supporters the bill was regarded as declaratory 
of the ancient law, and not as introductive of a new principle. 
Lord Thurlow and lord Kenyon, who with lord Bathurst 


* Parliamentary Senator, 5th vol. p. 686. 
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earnestly opposed the bill in all its stages, considered its ten- 
dency as subversive of established law.' Experience. has 
shown the wisdom of their views and the justness of their 
fears. In practice, notwithstanding the doctrine of Mr, jus- 
tice Best, juries have taken it upon them, since the statute, to 
determine the criminality of libels, not only in criminal trials 
but in civil actions, where they are not precluded by rules of 
evidence, or by the nature of the plea. 

If the question of law was tried by juries upon the prin- 
ciples of law, the result would have been less disastrous. 
The jury would then occupy the place of the judge, and the 
only consequence would be a degraded administration of the 
law. But in practice the jury determine the law as a ques- 
tion of fact. A libel is defined to be a false and malicious 
communication: and in every indictment falsehood and malice 
are alleged. But whether a libel is in fact malicious or not, 
it is criminal if otherwise within the definition of a libel, and 
at common law the truth of the charge is altogether imma- 
terial. It would have been more correct, if criminality 
instead of malice had been said to be an inference of law. 


' The protest signed by the dissenting lords was as follows: 

Ist. Because the rule laid down by the bill contrary to the determination of 
the judges, and the unvaried practice of ages, subverts a fundamental and im- 
portant principle of English jurisprudence, which leaving to the jury the trial 
of the fact, reserves to the court the decision of the law. It was truly said by 
lord Hardwicke, in the court of king’s bench, that if ever these came to be con- 
founded, it would prove the confusion and distraction of the law of England. 

2d. Because juries can in no case decide, whether a matter of record be suffi- 
cient upon which to found judgment. The bill admits the criminality of the 
writing set forth in the indictment or information to be matter of law, where- 
upon judgment may be arrested notwithstanding the jury may have found the 
defendant guilty. This shows the question is upon the record, and distinetly 
separated from the province of the jury, which is only to try facts. 

3d. Because by confining the rule to an indictment or an information for a 
libel, it is admitted that it does not apply to the trial of general issue, in an 
action for the same libel or any sort of action, or any other sort of indictment or 
information: but as the same principle and the same rule must apply to all 
general issues or to none, the rule as declared by the bill is absolutely erroneous. 
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Great confusion has resulted from the use of the term malice 
in indictments, and in the definition of a libel. Malice, in the 
sense of criminality, is a question of law; but in all criminal 
cases it is necessary to show the criminal intention, that is, 
that the mind consented to the external act. When the 
judge instructed the jury before the statute, that proof of pub- 
lication justified a verdict of guilty, publication with a cri- 
minal intent was always implied. An infant who was uncon- 
scious of his acts—an amanuensis, who wrote and published 
a libel without knowing its contents, was not guilty, because 
of the absence of the criminal intention. There is a sense in 
which the mind must consent to the act to constitute it a libel, 
and in this sense the question is one of fact, of which the jury 
are the exclusive judges; and unless this criminal intention is 
shown, the jury cannot find the publication. It is also neces- 
sary for the jury to find, that the defendant had the criminal 
intention to publish the alleged libellous matter as averred. 
The meaning of the libel is a question of fact, and in this 
sense also malice is exclusively within the province of the 
jury. Unfortunately, therefore, in criminal prosecutions for 
libel, the term malice or malicious intention is used in three 
different senses, first, as showing the consent of the mind to 
the publication; second, on the inquiry respecting the mean- 
ing of the alleged libel: third, as characterising the criminality 
of the offence, shown to have been committed without excuse 
or justification." 

If the jury are disposed, therefore, to confine their inquiries 
to their legitimate province, when the question of guilt is sub- 


' Lord Mansfield, on the trial of John Horne (11 State Trials 283), told the 
jury that there were two points for them to satisfy themselves in, in order to 
form their verdict. Ist. Did the defendants compose and publish? 2d. Was 
the sense of the paper libellous as charged? And he concluded by telling them, 
that they would judge of the meaning of it; that it was a matter for their judg- 
ment. But his lordship did not intend to submit the third question, whether if 
the defendant did compose and publish in the sense alleged, he was guilty of a 
libel. 
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mitted to them generally, they are often embarrassed to dis- 
tinguish the law from the fact, especially in cases of seditious 
libel, where the criminality of the libel, though strictly a ques- 
tion of law, depends upon its seditious tendency in point of 
fact. 

As it is necessary for them to find that the defendant had a 
criminal intention in the publication, and as it is their duty to 
consider the contest, to determine the truth of the innuendos 
and the criminal sense of the libel, they naturally regard the 
whole question of malice as within their proper cognizance. 
They consider the inquiry a general one, whether the defend- 
ant was governed by a malicious intention, and thus the 
whole question of law comes to be disposed of as a question 
of fact. 

Mr. Erskine’s argument on the motion for a new trial, in 
the case of the dean of St. Asaphs, was founded altogether 
upon the confusion resulting from the use of the same terms 
in different senses, and the doctrine for which he contended 
was, that the whole question of malice should be disposed of 
by the jury as an issue of fact. 

He maintained, in substance, that even if the paper was 
admitted to be a libel, the publication would not be criminal, 
if the jury saw reason to believe that it was not published 
with a criminal intention. He said that it was true, that ifa 
paper containing seditious and libellous matter be published, 
the publisher is prima facie guilty of sedition, the bad inten- 
tion being a legal inference from the act of publishing; but 
that he may rebut that inference, by showing that he pub- 
lished it innocently. He therefore supposed, that notwith- 
standing the criminality of the act, and notwithstanding the 
paper was in law a libel, it might. be shown to the jury by 
way of fact, that the defendant did not intend the crime. 

When Mr. Erskine admitted that the bad intention was a 
legal inference requiring to be rebutted, he in fact conceded 
that the defendant on publication was guilty, if without legal 
excuse or justification. 
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Because for certain purposes the question of intent is open 
to.the jury as one of fact, Mr. Erskine claimed! that the 
whole question of malice or of criminal intention, though con- 
fessedly an inference of law, might properly be settled by 
them as a question of fact. But why is malice an inference 
of law? Because it is unnecessary to allege or prove it to 
have éxisted in fact; and because no evidence can be offered 
to show an innocent intent, when facts are established which 
render the conclusion of guilt inevitable. 

It was argued that the establishment of the fact charged, does 
not necessarily and unavoidably establish the criminal inten- 
tion, by any abstract conclusion of law, it being no more than 
evidence of the crime, but not the crime itself; and it was in- 
ferred that because the question of criminal intent was sub- 
mitted to the jury, the defendant might exculpate himself by 
showing that the paper, though libellous in point of law, was 
published with good. intentions. The argument is entirely 
fallacious. The establishment of the fact of publication alone, 
does not in indictments for libel constitute the crime, because 
the mind must consent to the act; but when the publication is 
shown with the corresponding intent and capacity, the crimi- 
nal intention is a necessary inference. This is tested by the 
effect of a special verdict. If the jury find that the defendant 
printed and published the paper as averred in the indictment, 
they find no more, because these facts constitute the crime, if 
the paper constitute in law a libel. Ifthe jury, in a special 
verdict, should express the opinion, that the tendency of the 
libel was not criminal, or take it upon them so to find, in point 
of fact this would not affect the conclusion of guilty, if the 
material facts were established on which the crime depended. 
The court would notwithstanding tender judgment as upon a 
verdict of guilty. Even on an indictment for a seditious libel, 
if the jury in a special verdict find all the facts necessary to 
support the charge, and yet say that the publication was not 


' See Erskine’s Speeches by Ridgeway, vol. i..p. 110, ii. pp. 141, 142. 
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with a seditious intent, or that its tendency was not libellous, 
such an expression of opinion would in a verdict be mere 
surplusage. 

There are certain cases in which, notwithstanding the es- 
tablishment of all other facts necessary to constitute the alleged 
crime, the criminality depends upon the intention: but in these 
cases, independently of the intention, the overt acts though 
unlawful and injurious, are simple trespasses, The intention 
is in these cases the characteristic of the crime. Unless the 
intention is established as a fact, an ingredient of the crime is 
wanting. ‘The criminal intention to commit larceny or bur- 
glary, must appear on indictments for such offences, just as 
on atrial for a libel the intent must be shown to publish. 
And the doctrine that larceny or burglary might be explained 
away or justified by a supposed good intention, would not 
involve a greater solecism or absurdity, than the assumption 
that a libel wilfully published was justified by the good inten- 
tions of its author. 

Although in practice the jury determine the criminality of 
the defendant on an indictment for libel as a question of fact, 
yet in thus disposing of the question of law, they necessarily 
come in collision with the judge, whose duty it is made, 
by the statute of George IIL. to direct them in regard to 
the law. The judge proceeding upon the principles of law, 
must instruct the jury (for such is still the general rule of law), 
that if publication is proved, and if the truth of the innuen- 
dos or the alleged meaning of the libel is shown, criminality 
is an inevitable inference. Though not permitted to direct 
the jury to render a verdict of guilty, on the proof of publica- 
tion merely, it is his duty to instruct them that such is the 
law, unless evidence in exculpation is offered. If the publi- 
cation, and the meaning of the libel is admitted, and evidence 
is offered for the defendant by way of justification or excuse, 
the judge must decide upon the admissibility and sufficiency 
of the evidence. Evidence that the defendant was not in- 
fluenced by malice, and that his ulterior motives were good, 
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must be rejected. Whatever is offered to rebut the inference 
of law, is arrested at the threshold. Such evidence the jury 
is not permitted to consider. If evidence is offered that the 
act of publication was not criminal, as that the defendant was 
a mere mechanical agent, or incapable of committing the 
crime; and if the context is offered to show that the sense of 
the alleged libel was not malicious, although admissible for 
these purposes, it is the duty of the judge to instruct the jury 
in regard to its application. He must direct them, that the 
evidence is applicable only to the meaning of the libel, and 
the intent of publication, and that they are not permitted to 
consider it in reference to the question of malice, so far as it 
is an inference of law. The court is indeed prohibited from 
directing the jury to find the defendant guilty upon proof of 
the printing and publishing merely, and the triers are thus en- 
abled to dispose of the mixed question of law and of fact, as 
in other criminal cases. Still, it is to be observed that the 
principles of law remain unchanged. The court cannot receive 
evidence in justification or excuse, which has no such legal 
tendency. The jury may take it upon them to say, that the 
defendant, although he has published a libel, had no criminal 
intention, and therefore is not guilty; but their decision, like 
that of the court, must be founded upon a consideration of the 
record. They may decide the criminality of the defendant, 
in point of law, as a question of fact, but the foundation of 
their decision must be conjectural merely, for the court cannot 
admit evidence to the jury, the consideration of which the 
law withholds from the court itself.1 Nor can the court sub- 
mit the case to the jury upon the intention, when no justifica- 
tion or excuse is shown. 

In the case of the King v. Harvey, Abbott |. c. j., stated to 
the jury that “the man who publishes slanderous matter, cal- 
culated to defame another, must be presumed to have intended 


* See King ». Phillips, 6 East R. 470. King v. Creevy, 2 M. & S. 273. King 
v. Harvey, 2 B. & C. 258. Prosser v, Bromage, 4 B, & C, 247. Clement v. 
Fisher, 10 Barn. & Cress, 472. 
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to do that which his publication is calculated to bring about, 
unless he can show to the contrary, and it is for hin to 
show the contrary.’”’ But the publisher of a libel cannot 
defend himself by showing that he was but in jest. The 
mischief may be equally great, notwithstanding the merri- 
ment.' It cannot be shown that no particular malice was 
entertained against the party whose reputation is destroyed, 
and that the motive of the publication was a desire of gain.? 

So the defendant will not be permitted to show that the 
libellous paper was sold at his shop without his personal 
knowledge.* 

If evidence cannot be presented to the jury of good inten- 
tions, except in privileged cases, or where the occasion is 
lawful; if malice is an inference of law and cannot be rebut- 
ted by proofs, then the jury in deciding that the publisher of 
a libel is not guilty, notwithstanding no justification or excuse 
has been established, not only depart from their province, but 
violate principle. 

In the case of the dean of St. Asaphs, it was argued that 
whether words written and published, do in law constitute a 
libel, might be a question of fact. In that case it was said to 
depend upon the seditious tendency, and that the jury were 
competent to determine from the knowledge of the temper of 
the times, and of political subjects, whether the tendency was 
mischievous. Undoubtedly the seditious tendency of a libel 
is a mixed question of law and of fact, but it is proper to be 
decided by the court, because it must depend upon a fixed 
and established rule. It is to be decided upon the record, and 
if not in its nature libellous, cannot be rendered such by any 
extraneous facts. Whenever the jury undertake to deter- 
mine the character of an alleged libel, they judge of its crimi- 
nality from its tendency, and this as a question of fact. They 
take into consideration matters urged in the way of exculpa- 


* Moor 627; Hawk. c. 73, s. 14. * Hawk. P. C. c. 73, s. 14, 
* Rex v. Almon, 5 Burr. 2636, 
VOL, III. 4 
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tion, which are not sufficient in the law to constitute an excuse 
or justification, and yet of such extraneous facts they cannot 
take legitimate cognizance, because they cannot be presented 
to them in evidence. 

The statute of George III. changed no principle in terms; 
but in requiring the judges to submit the question of guilt to 
the jury as a general one, it gave the jury the power of de- 
ciding in favour of the defendant, independently of all rules, 
and upon certain vague principles of a supposed equity. In 
practice all rules are broken down, and the law of libel thrown 
into utter confusion. But though the jury may decide against 
law, the grounds of their decision must be concealed; for if 
they find all the facts from which guilt is a necessary infer- 
ence, and find matters of exculpation which the law regards 
as immaterial to the issue, the judge may refuse to receive 
the verdict, as in the case of the King v. The Dean of St. 
Asaphs, or a new trial will be awarded, as upon an incon- 
sistent verdict, as in the case of the King v. Woodfell.1 

Notwithstanding what was said by Mr. justice Best in the 
case of Rex v. Burdett, it would seem that in civil actions for 
a libel where the general issue is pleaded, the judges have 
sometimes adopted the same practice which the statute requires 
in criminal trials. 

The case of Baylis v. Lawrence? in which the court are 
supposed to have yielded to the jury the cognizance of the 
question of law, it is to be remarked however, was a case of 
privilege. The libel declared upon was contained in a letter 
to a landlord, complaining of the injurious conduct of a tenant. 
The only damage which could result from such a communi- 
cation would be the dismission of the tenant. If as he alleged, 
the defendant had been injured by the plaintiff, it was proper 
for him to seek redress from the landlord. No malice would 
be presumed, and whether malice influenced the communica- 
tion, would be a question of fact, and strictly as such within 


* Burr. 2661. ; * 11 Adolph. & Ellis, 920. 
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the province of the jury. Lord Abinger, before whom the 
case was tried, expressed himself at a loss to determine whe- 
ther the communication was a libel or not, and submitted the 
question to the jury, who rendered a verdict for the defend- 
ant. This direction was entirely proper, for if the communi- 
cation was privileged, it was not libellous unless the jury 
found malice in fact. 

The same rule prevailed as in the case of Cockayne v. 
Hodgkinson, where the defendant had made representations 
by letter to lord Anglesey against his gamekeeper. The 
latter brought an action for a libel, and the defendant not 
establishing the proof of his charge, relied on his good faith 
in making the communication. The judge left it to the jury 
principally on the letter itself, whether it was written merely 
to put lord Anglesey on his guard, and cause him to institute 
an inquiry, or whether the defendant was influenced by 
malice. 

In neither of these cases was the question of law submitted 
to the jury. Malice was a question of fact. 

But as in the case of Baylis v. Lawrence, the judge sub- 
mitted the case to the jury without expressing any opinion 
whatever, whether the publication was or was not libellous; 
it was claimed on behalf of the plaintiff that it was the duty 
of the judge to have instructed them, and that from this omis- 
sion he was entitled to a new trial. Lord Denman ec. j., 
however held, that the judge was not bound to state his opi- 
nion to the jury. He considered the act of 32 Geo. III. as 
applicable only to criminal cases; but he said, it was a decla- 
ratory act, and the importance of declaring the law existed 
only in the case of criminal libels. The act, therefore, fur- 
nished clear evidence, that the judge in civil cases is not 
bound to state his opinion. He said that he had always 
followed the practice adopted by lord Abinger in this case, of 
leaving it to the jury to say, whether under all the circum- 
stances, the publication amounts to a libel. 


' 5 Carr. & Payne R. 543. 
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But for the occasion, and the relation subsisting between 
the landlord and tenant, the publication would have been 
clearly libellous; and these circumstances were properly sub- 
mitted to the jury. 

Notwithstanding the very liberal practice which the lord 
chief justice said he had always adopted, it is to be presumed 
that in those cases in which he had directed the jury to deter- 
mine the character of the publication, from a consideration of 
matters of fact, there were circumstances which tended to 
establish a legitimate defence. His lordship in referring to 
the cases cited, recognised the doctrine, “that a judge must 
not leave the fact of the defendant’s intention as a question 
for the jury, except so far as the intention may be shown by 
the tendency of the publication itself.” 

Haine v. Wilson was an action for a libel, and on the trial 
the judge left it to the jury to say whether the defendant in 
publishing the libel intended to injure the plaintiff. Lord 
Tenterden c. j.: “The judge ought not to have left it as a 
question to the jury, whether the defendant intended to injure 
the plaintiff, for every man must be presumed to intend the 
natural and ordinary consequences of his own acts. If the 
judge thought the tendency of the publication injurious to the 
plaintiff, he ought to have told the jury it was actionable, and 
that the plaintiff was entitled to a verdict.” 

In Clement v. Fisher, the court decided that it was impro- 
per to leave the intention of the writer or publisher to the 
jury as a question independent of and distinct from the ten- 
dency of the publication. The true principle in civil actions 
was stated by Mr. justice Bailey, in the case of Prosser v. 
Bromage. In this case, the judge on the trial had submitted 
the question of malice to the jury. Ona motion for a new 
trial after verdict for the defendant, Bailey j. said, “If in an 
ordinary case of slander (not a case of privileged communica- 


! Haine v. Wilson, 9 Barn. & Cress. 643. Clement v. Fisher, 10 Barn. & 
Cress, 472, 
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tion), want of malice is a guestion of fact for the consideration 
of the jury, the direction was right; but if in such a case the 
law implies such malice as is necessary to maintain the action, 
it is the duty of the judge to withdraw the question of malice 
from the consideration of the jury.”’ He said, “that malice 
in common acceptation, means ill will to a person; but in its 
legal sense, it means a wrongful act done intentionally with- 
out just cause or excuse. If I maim cattle without knowing 
whose they are—if I poison a fishery without knowing the 
owner—I do it of malice, because it is a wrongful act and done 
intentionally.”? The court were of opinion that only in cases 
of privileged communication, was the question of malice, in 
fact, a necessary part of the jury’s inquiry. 

From the nature of the defence in civil actions, the inquiry’ 
could never arise except in privileged cases. If the charge is 
true, the defendant may justify. If a justification cannot be 
sustained, the plaintiff must recover, unless the communication 
is privileged, in which case malice in fact becomes a material 
inguiry. 

In most of the United States, it is provided by statute, that 
it shall be lawful for the defendant in prosecutions for libel, 
to give the truth in evidence, either as an absolute or qualified 
justification. 

In the state of New York, by the act of April, 1805, it is 
provided, “that on every indictment or information, the jury 
who shall try the same shall have a right to determine the 
law and the fact under the direction of the court, in like man- 
ner as in other criminal cases, and shall not be directed or 
required by the court or judge before whom such indictment 
or information shall be tried, to find the defendant guilty 
merely on the proof of the publication by the defendant of the 
matter charged to be libellous, and of the sense ascribed 
thereto in such indictment or information,’’ with a proviso 
securing to the defendant the right of moving in arrest of 
judgment. It is also provided, that upon the trial of the 
cause, the defendant may give in evidence the truth of the 

4* 
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matter contained in the publication, but “that such evidence 
shall not be a justification, unless on the trial it shall be fur- 
ther made satisfactorily to appear, that the matter charged as 
libellous, was published with good motives and for justifiable 
ends.’”! 

The effect of this statute in certain cases, would seem to be, 
to make the question of libel, or the criminality of the defend- 
ant, a question of fact. In cases of seditious libel, where there 
may be no distinct allegations of fact in the publication, 
although the mischievous tendency may be evident, the de- 
fendant must be acquitted, if the jury are satisfied of the 
absence of malice in fact. In every case where the truth of 
the publication is shown, the jury are made the judges of the 
motives, and the criminality of the defendant is strictly a 
question of fact. 

But there are cases in which the truth of the communica- 
tion cannot be shown. Where malice therefore is an infer- 
ence of law, and yet on the foundation of this statute, it has 
been claimed that the tendency of the libel was exclusively a 
question for the jury, that all circumstances tending to show 
that the defendant was influenced by good motives, might 
be given in evidence, without regard to the principles of plead- 
ing, and notwithstanding the falsehood of the publication. 

A remarkable example of this kind is the case of Tarrel v. 
Dolloway. This was an action for a libel in a publication 
charging the defendant, who was a candidate for congress, 
with having put his official signature, as first judge of the 
county of Oswego, to a statement in writing in the form of 
an affidavit, and that he stated under his hand, that the 
person who signed it was duly sworn, when in truth he was 


* By the 8th section of the 7th article of the constitution of the state of New 
York, it is ordained, that “in all prosecutions or indictments for libels, the truth 
may be given in evidence to the jury; and if it shall appear to the jury that the 
matter charged as libellous is true, and was published with good motives and 
for justifiable ends, the party shall be acquitted; and the jury shall bave the 
right of determining the law and the fact. * 17 Wend. R. 426. 
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not sworn at all. The affidavit was intended and used for 
the purpose of preventing the re-appointment of a collector of 
the customs. The publication also contained the following 
words: “We leave the public to judge under the circum- 
stances, whether judge Tarrel has not committed a gross 
violation of his oath of office for the purpose of ruining a 
man, whom he has long endeavoured to injure, although he 
belongs to the same political party with himself.” On the 
trial of the cause the defendant undertook to justify the pub- 
lication. It was proved that the affidavit which related to a 
smuggling transaction, was signed by the person named in it 
as deponent, but that no oath was administered to him; that 
the plaintiff affixed the jurat to it, and signed it officially as 
sworn to, and that the paper thus certified, was forwarded to 
the government to be used in preventing the re-appointment 
of the collector. The judge charged the jury, that if the paper, 
claimed to be libellous, intended to charge the plaintiff with 
inadvertence, or an omission to swear the deponent by mis- 
take, and if such inadvertence or mistake had been proved, 
that then the defendant had justified, and would be entitled 
to a verdict: the judge further directed the jury, that if the 
paper charged the plaintiff with official corruption, which it 
was their province to determine, then, in order to justify, the 
defendant was bound to prove official corruption, and that the 
proof of a mere mistake o7 inadvertence, would be no justifi- 
cation; that the justification, in order to be available to the 
defendant, must be as broad as, and co-extensive with the 
charge. The jury found a verdict for the defendant. 

The direction of the judge in this case was entirely erro- 
neous. ‘The construction of the libel is not a question for the 
jury. But it was expressly declared in the publication, that 
the plaintiff was guilty of “a gross violation of his oath of 
office”? for a malicious purpose. 

If the case had been submitted to the jury on a regular 
plea of a justification, the issue would have been, whether 
the plaintiff had been guilty of official corruption for the pur- 
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pose alleged, and the justification could not have been sustain- 
ed by proof of inadvertence or mistake. No form of pleading 
could vary the principle; and even if it were admitted that it 
was the province of the jury to determine the construction 
and intent of the paper, the verdict was absurd. A new trial 
was granted by the supreme court, and the cause was tried a 
second time, on a plea of the general issue, with a notice on 
the part of the defendant, that he would prove on the trial, 
facts amounting to a justification, and that the publication 
was made with good motives, and for a justifiable end. But 
the notice alleged no corrupt or improper motive in the plain- 
tiff in putting his signature to the affidavit, The evidence in 
support of the justification was rejected by the judge, who 
charged the jury that the publication in question was action- 
able, as amounting to an unequivocal charge of official cor- 
ruption, and that the paper was not susceptible of an innocent 
construction. The judge further remarked, that the only other 
point necessary to be considered was, whether the defendant 
had been proved to be guilty of publishing the libel. 

The substance of the alleged libel in this case was a charge 
of official corruption. The defendant attempted to justify, by 
showing acts amounting only to negligence or inadvertence. 
As a plea the justification would have been insufficient, and 
the notice was to be construed with the same strictness as a 
former plea. By demurring, the plaintiff might have pre- 
sented the whole question to the court. Under this plea the 
defendant offered to prove that the plaintiff did the several 
acts specified in the publication corruptly, thereby affirming 
the sense of the libel as alleged; but he also requested the 
judge to charge the jury, that they had a right to decide in 
what sense the words contained in the publication were used, 
whether as importing a charge of official corruption or of 
inadvertence merely. The justification did not meet the 
charge of corruption, but the defendant claimed that it was 
the duty of the judge to have submitted the evidence to the 
jury, as proving, what the plea did not import, an absolute 
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justification; or that the defendant did not intend to charge 
corruption but inadvertence, which was proved. 

From the decision of the supreme court, which sustained 
the charge, a writ of error was brought to the court of errors, 
and the judgment of the supreme court was reversed. 

It is impossible to gather any intelligible principle from the 
opinion of the senator who delivered the prevailing opinion. 
He says: “ The plaintiff in his declaration charges, that it was 
intended to impute to him that he did the act wickedly and 
corruptly; and then in order to prove the truth of the words 
spoken or written, the courts require the defendant to plead, 
or give notice that he will prove the truth of the charge, and 
that the act was done wickedly and corruptly. The courts 
say that there is no hardship in such requirement; but is there 
not a hardship where the defendant knew that the fact pub- 
lished was true, and believedsthat its publication would be 
useful to the community, although he had no knowledge of 
the motive or intent with which it was done, and made no 
charge in relation thereto?’’ But the plaintiff charged in his 
declaration, that the defendant imputed to him official corrup- 
tion. The defendant justified, thereby admitting the sense 
alleged. If the defendant “had no knowledge of the malice 
or intent”? with which the act was done, he ought not to have 
imputed corruption; and if such was not the intent of the 
libel, he ought not to have justified. The proper plea would 
have been the general issue, under which circumstances in 
mitigation might have been given in evidence. 

The pleading in this case was an experiment. The justi- 
fication set forth the facts, and was silent respecting the 
motives. The pleader intended that the jury should supply 
the motives, and the justification was designed to support the 
charge of inadvertence or of gross corruption, according to 
the finding of the jury. Unfortunately for the success of this 
experiment, the libel itself imputed the corrupt motives. 
The declaration alleged that the defendant intended to im- 
pute a corrupt motive, and the rules of pleading required that 
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the defendant should either justify the charge in the sense 
declared upon, or on a plea of the general issue deny the 
sense imputed. 

The defendant could not justify by proving less than the 
truth of the communication, and showing that it was made 
for a good motive and for a justifiable end: for besides that, 
the statute is inapplicable to other than criminal trials; a jus- 
tification must establish the truth of the charge. Whatever 
may have been the motive of the defendant, the injury to the 
plaintiff is equal. 

The decision of the court of errors in this case, we presume, 
will not be regarded as an authority even in the state of New 
York, except in cases in all respects similar, for it is incon- 
sistent, and it would seem avowedly so with the plainest doc- 
trines of pleading and evidence. 

In the case of Cooper v. Barber, the action was for a libel 
against the editor of a newspaper. The article complained 
of as libellous was republished from another paper by the 
defendant, with some remarks of his own, relating to a cer- 
tain controversy between the plaintiff and the inhabitants of 
the village where he resided. The defendant pleaded not 
guilty, and gave notice of special matter in justification, in 
which he alleged that he had republished the article said to 
be libellous with good motives, and that evidence would be 
offered to support the account of the controversy which he 
had given. The judge decided that the matters set forth in 
the notice did not amount to a justification, and were irrele- 
vant. The defendant then offered to prove those matters in 
mitigation of damages. The judge decided that the evidence 
was inadmissible. The defendant then offered to prove that 
every fact stated in his remarks was true. The judge over- 
ruled the evidence, and the defendant excepted. The jury 
found a verdict for the plaintiff. Ona motion for a new trial, 
the supreme court decided, that evidence which affirmed the 


+ 24 Wend. R. 105. 
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truth of a part only of the libel was inadmissible. In this 
case, as in the preceding one, the defence is to be regarded as 
a justification. The same remarks are applicable to each. 
As a justification it was insufficient. The defendant having 
attempted a justification, was excluded from the proof of facts 
showing the absence of malice. If the defendant, instead of 
making a defence which tended to establish a justification, 
had under the general issue offered in evidence facts and cir- 
cumstances which tended to disprove malice, by showing that 
though mistaken he believed the charge true when it was 
made, such evidence, as is truly observed by Mr. justice 
Bronson, might have been received. But the same evidence 
offered to establish the truth of the charge, when insufficient 
for that purpose, cannot be received in mitigation, because it 
is incompatible with a defence designed to establish a mistake 
and the absence of malice. 

The case of Cooper v. Weed and others, tried before Grid- 
ley, circuit judge, 1842, was an action for a libel published in 
a newspaper of which the defendant was editor. The defend- 
ant pleaded the general issue, and offered matters in evidence 
which were claimed to establish a justification. The evidence 
was wholly insufficient for that purpose, and could not be 
received in mitigation of damages, because by offering it.in 
justification the defendant affirmed the charge. A justifica- 
tion under the general issue is subject to the same rules as a 
plea in bar. Evidence to establish the bar cannot show the 
absence of malice on the admission of a mistake. The judge, 
therefore, very properly charged the jury, that it had been 
decided by the court that the action was sustained, and that 
the libel was not justified, and that the only question for them 
to pass upon was the amount of damages. 

The defendant in this case offered to justify a libel, by 
showing the contents of an entire book of which the plain- 
tiff was the author. Even if the faults of a book might 
justify a libel on the author, the. evidence was too general, 
was irrelevant to the case, which required a specific defence, 
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and if received would have presented innumerable issues 
foreign to the cause of action. 

Mr. Wendell,' in his strictures upon the three last men- 
tioned cases, isright in supposing that the pleading in these 
several cases was erroneous and faulty; but the fatal error 
consisted in the defence. If the defendant in Tarrel v. Dollo- 
way had admitted the mistake, the circumstances might have 
gone far in mitigation of damages; at any rate, the evidence 
must have been submitted to the jury in mitigation. In the 
other cases, no defence whatever could have been sustained 
in justification or excuse. The evidence was for all purposes 
wholly irrelevant. 

It must be admitted, however, that if the extraordinary 
decision of the court of errors in the case of Dolloway v. Tar- 
rel is to be sustained, and if it is of binding authority in other 
cases differing in circumstances, the defence in the case of 
Cooper v. Barber and in the case of Cooper v. Weed, &c., 
was legitimate; and though inconsistent with established 
rules of law as recognised by courts, ought to have been sub- 
mitted to the jury. Even though insufficient to support the 
charge, and though the malice of a libel cannot be supposed 
to be mitigated by an unsuccessful attempt to maintain it, 
the jury, upon the “general deliverance’’ of the defendant, 
might according to some vague construction, have found that 
he was influenced by a good motive, and had in view a jus- 
tifiable end. 


S. F. D. 


* Introduction to Starkie on Slander. 
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ART. I1V.—TRANSFER OF PERSONAL PROPERTY BY 
JUDGMENT. 


Tue question whether a judgment in trover or trespass de 
bonis asportatis, vests the property of the goods in the de- 
fendant without satisfaction, is one of great interest and 
importance, and does not appear to have been definitively 
settled. 

The supreme courts of New York and Pennsylvania have 
made opposite decisions upon this point.t 

Contradictory opinions are given in some of the other 
states.2 Nor is the law of England conclusively established. 

The state of the authorities upon this subject is very well 
and concisely given in 2 Kent’s Com. 387 ef seg., and in the 
note to p. 388. 

The learned commentator cites the observations of lord 
Ellenborough, in Drake v. Mitchell,’ that he always under- 
stood the principle of transit in rem judicatam to relate only 
to the particular cause of action in which the judgment was 
recovered, operating as a change of remedy, from its being of 
a higher nature than before; and that a judgment recovered 
in any form of action was still but a security for the original 
cause of action, until it was made productive in satisfaction to 
the party; and until then it would not operate to change any 
other collateral concurrent remedy which the party might 
have; and then remarks: “ This is the more reasonable, if not 
the more authoritative conclusion on the question.” 

That case is certainly not authority to the point. Indeed, 


* Curtis v. Grant, 6 Johns. 168; Osterhout v. Roberts, 8 Cowen 43; Floyd ». 
Brown, | Rawle 121; Marsh v. Pier, 4 ib, 273; Merrick’s Estate, 5 Watts & 
Serg. 17. 

* Sanderson v. Caldwell, 2 Aik. 203; Jones v. M’Neil, 2 Bailey 466; Morrell 
v. Johnson, 1 Hen. & Munf. 449; Rogers v. Moore, 1 Rice 60; Carlisle ». Bur- 
ley, 3 Greenl. 250. * 3 East 251. 
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it will be found upon examination, that these observations of 
lord Ellenborough were not made in reference to the par- 
ticular doctrine here in question. It was an action of cove- 
nant against three defendants. They pleaded that one of 
them had given his note for the sum claimed, upon which the 
plaintiff had obtained a judgment. Now, whether the cove- 
nant of the three was merged in this. judgment against one, 
was a very different question from the one to which the 
observations are applied. The case of Brown or Broom v. 
Wooton,! was cited by both sides in the argument, and the 
distinction taken in that case between the demand and re- 
covery of a thing certain and of a thing uncertain, relied on 
by the counsel of the plaintiff. 

It is proposed to consider the point on principle independ- 
ently of authority. An evident distinction between the two 
actions of trespass de bonis asportatis ought to be noticed at 
the outset. 

In trespass, damages are recoverable for the taking, which 
is the gist of the action separately from the value of the goods, 
the asportation being merely matter of aggravation. The 
declaration need not, and usually does not set forth the reten- 
tion of the chattels by the defendant. The value of the per- 
sonal property may indeed be given in evidence, but that 
seems necessary to ascertain the damages arising from the 
taking. The value is no where laid down as the measure of 
damages. Where they have been destroyed, it of course 
should enter into the verdict: where injury has been done to 
them, the depreciation should be estimated. There seems 
then, from a consideration of the whole record, to be no 
necessary inference from a verdict and judgment in such 
action, that the price of the goods is contained in the amount 
awarded. Yet the authority in favour of the doctrine, that 
such a judgment followed by satisfaction is a bar to a subse- 
quent action for the goods so taken, is unquestionable, and the 
reflex operation of this principle ought to be, that the value 


1 Cro, Jac, 73; Yelv. 67. 
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of the goods in every case should be given in the verdict. 
No doubt, however, the action will lie though the goods have 
been recaptured by the plaintiff before suit brought, and are 
in his undisturbed possession at the time of trial; and equally 
undoubted does it seem, that payment of the judgment in such 
case will give the defendant no title to recover the goods from 
the plaintiff. 

In trover, the conversion of the goods to the defendant’ s 
use is the gist of the action. It is so laid in the declaration, 
and not as mere matter of aggravation. The value of the 
goods is the measure of. the damages, and the price therefore 
must be considered as necessarily included in the judgment. 

Replevin with an adhuc detinet, is in most of its principles 
coincident with trover. The value of the goods is distinctly 
recovered, with damages for the detention. 

In detinue, judgment is given for the specific chattels, and 
their value is separately assessed. The execution upon the 
judgment is by distress to compel the restoration. In ease 
this proves unavailing, the plaintiff has exécution for the 
value. 

Upon the judgment, then, in trespass or trover, ought. the 
fact of satisfaction to make any difference? 

This question seems in reason to depend upon another, 
which is, if the plaintiff retakes the property or it is returned 
and accepted by him after the judgment, what effect has such 
an act upon the judgment? Certainly it would be highly 
unreasonable, if the defendant in such case is without remedy, 
for the plaintiff might go on to recover the amount of the 
judgment from the other property of the defendant, and thus 
possess himself of the price and the goods also. 

What remedy then, if any, has the defendant against me 
plaintiff in such a case? 

An audita querela is a writ to be delivered against an 
unjust judgment or execution, by setting them aside for some 
injustice of the party that obtained them.' It is in the nature 


' 1 Bacon’s Abr. Audita Querela. 
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of an equitable suit, to remedy the violation of equitable 
rights... A release subsequent to the judgment may thus 
be taken advantage of.2 It may be sustained to prevent or 
recall an execution, upon some ground which occurred after 
the rendition of the judgment, if the debtor had no opportunity 
to plead it to the action or to give it in evidences The court 
will interpose in a summary way, on motion, in all cases 
where the party would be entitled to relief on an audita 
qguerela, but the point must be clear, or they will not assist 
him but put him to his writ.‘ 

No case has been found directly in point of the application 
of this remedy to the case of recapture or redelivery of goods 
to the plaintiff, after a judgment in trespass or trover. The - 
operation of such recapture or redelivery prior to or pending 
the suit, has been the subject of judicial consideration in 
several cases. 

It is laid down,’ that “if a man take my horse and ride 
him, and afterwards redeliver him to me, yet I can have this 
action against him; for this is a conversion, and the redelivery 
is not any bar to the action, but shall only be a mitigation of 
damages.” 

It may well be asked, what would be the operation of 
judgment and satisfaction in such a case, upon the property 
in the horse? If the proposition be true without qualification, 
that the judgment and satisfaction transfer the title to the 
defendant, would he on paying the amount of the judgment 
be entitled to an action to recover the horse of the plaintiff, 
and if so, why should the redelivery mitigate the damages— 
if not so, why should it not be a bar to the action? 

Some light may be thrown upon this point by the case of 


' 2 Johns. Cas. 227; 10 Mass. 103; 14 Mass. 448; 18 Johns. 305; 1 Aik. 363. 
* 1 Bacon’s Abr. 511. 

3-4 Mass. 483; 10 Mass. 201; 12 Mass. 270; 14 Mass. 43, 443. 

*1 Bos. & Pul. 428; 4 Johns. 191; 18 Johns. 305; 9 Johns. 221; 5 Rand. 639. 
* 1 Roll. Abr. 5, L. pl. 1. 
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Moon v. Raphael.! There where a defendant, a sheriff, who 
held goods taken in execution, delivered them to the plaintiffs 
(assignees of a bankrupt,) after an action of trover had been 
commenced by them, and the plaintiffs accepted the goods 
without condition; it was held that they could not recover in 
the action more than nominal damages: at all events, not 
without alleging special damage in the declaration.? 

It is evident upon the principle established in this case, that 
where the redelivery and acceptance took place before action 
brought, it could not be maintained at all without a special 
allegation of damage from the detention, and that upon a 
common count in trover, the redelivery and aeceptance ought 
to be a good plea in bar. The special allegation in the decla- 
ration would define and give character to the judgment. 
That special damage may be recovered in trover, with the 
necessary qualification that it be laid in the declaration, is not 
only reasonable in itself but is well settled in England. 
Therefore, where in trover for a horse, it was laid as special 
damage that the plaintiff was obliged to hire other horses, it 
was held that the amount of the damages should be the value 
of the plaintiff’s horse when taken, and the sum he paid for 
hire, deducting what would have been the expense of keep- 
ing his own horse for the time. 

The necessity of this averment, inorder to recover in trover 
damages beyond the value of the thing in controversy, does 
not appear always to have been attended to or recognised in 
this country. In Pennsylvania, where as we have scen the 
law is settled in the broadest terms that the judgment in trover 
alone without satisfaction vests the property in the defend- 
ant, and where, if notwithstanding that decision, a party may 
still maintain the action after recapture or redelivery, it is dif- 
ficult to trace and harmonize the consequences with common 
sense and common justice, it. is held without qualification 


? 2 Scott 489; 7 C. & P. 115; 2 Bingh. N. C. 310. * 3 Steph, N. P. 2713, 
* Davis v. Oswell, 7 C, & P. 804; 3 Steph. N. P, 2712. 
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that the jury may go beyond the value of the goods in 
damages.' 

In Fisher v. Prince,2 lord Mansfield and Mr. justice Wilmot 
both concurred in the following doctrine: “That where trover 
is brought for a specific chattel, of an ascertained quantity and 
quality, and unattended with any circumstances that can 
enhance the damages above the real value; but that its real 
or ascertained value must be the sole measure of the damages, 
then the specific thing demanded may be brought into court; 
(and Mr. justice Wilmot said this was the more reasonable, as 
this action of trover comes in the place of the old action of 
detinue.) Where there is an uncertainty either as to the 
quantity or quality of the thing demanded, or that there is 
any tort accompanying it that may enhance the damages 
above the real value of the thing, and there is no rule 
whereby to estimate the additional value, then it shall not 
be brought in.” 

Thus again, after a plaintiff had recovered damages on a 
writ of inquiry in trover for the conversion of his title deeds, 
the court permitted satisfaction of the damages to be entered 
on the roll, upon the terms of the defendant delivering up the 
deeds and paying all the costs, as between attorney and client, 
incurred by the plaintiff in the cause, and submitting to other 
terms, placing the plaintiff in as good a situation as he was in 
before cause of action.s Per curiam: “A court of equity 
would certainly relieve the defendant, against the damages 
recovered in trover on a full indemnity to the plaintiff.” 

It seems therefore very clear, that upon recapture or rede- 
livery and acceptance by the plaintiff, of the article for the 
conversion of which judgment had been obtained in trover, 
the defendant would be entitled to relief either by injunction 
in equity, or his writ of audita querela at common law. 
There is no reason, therefore, why a mere judgment, unac- 


' 6 Serg. & R. 420; 12 Serg. & R. 89; 4 Watts 418; 3 Watts 333. 
* 3 Burr. 1364, * Coombe v. Sansom, 1 Dowl. & Ry. 201. 
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companied by satisfaction, should vest the title in the de- 
fendant. a 

We must be careful, however, in arriving at this conclusion, 
not to overlook or impugn a principle among the best settled 
in the law, that a judgment of a court of competent jurisdic- 
tion between the same parties and their privies upon the same 
subject-matter, is conclusive, whatever may be the form of 
action. Nemo debet bis verari pro eadem causa, and transit 
in rem judicatam, are maxims whose practical operation 
have a very important bearing upon the peace and welfare of 
society. It is evident that in consistency with this principle, 
a plaintiff has no right to harass a defendant or those claim- 
ing under him with successive suits, for the same taking, 
whether in form founded upon the tort or upon a waiver of 
it. The prior judgment, whether for the plaintiff or defend- 
ant, is an absolute bar to the subsequent proceeding, whether 
satisfied or unsatisfied. The case of Adams v. Boughton,! as 
appears by the report in Strange, was a second action brought 
against a person claiming under the defendant in the first. 
The decision, as reported in Strange, is certainly in all res- 
pects an anomaly, and there is a most material difference in 
the facts as stated in the two reporters. In Andrews, it is 
said that a writ of error had been brought upon the first judg- 
ment though non consfat, whether it was pending or how dis- 
posed of. In Strange, it appears that the defendant in the first 
action had obtained an injunction, on showing that the goods 
had been delivered the defendant in the second, “The plain- 
tiff recovered in trover against the captain for goods consigned 
to him. The captain obtaining an injunction, on showing the 
goods were delivered to the defendant, the plaintiff brought 
an action against him and held him to bail. And the court 
discharged him on common bail, for by the former recovery 
the property vested in the captain, the plaintiff having 
damages in lieu thereof, and therefore in this action he could 


* Andrews 18; 2 Stra. 1078. 
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not say the goods were his.’’ If the report in Andrews be 
correct, the decision was right on the principle of ¢ransit in 
rem judicatam, or the pendency of the prior suit, without 
resorting to the broad position that “the property of the goods 
is entirely altered by the judgment, and the judgment reco- 
vered in the first action are the price thereof; so that he hath 
now the same property therein as the original plaintiff had, 
and this against all the world.’! It is hard to comprehend, 
if Strange be right, upon what principle an injunction could 
have been obtained by the captain, on showing a delivery to 
any body but the plaintiff or some one claiming under him, 
and still harder to comprehend, under such injunction granted, 
upon what principle the plaintiff could have been debarred of 
his action against the person to whom it was delivered. It 
certainly presents the case of a clear legal right without a 
corresponding remedy—a monster in jurisprudence. 

The case of Brown v. Wooten, is open to the same obser- 
vations. It was trover for plate. The defendant pleaded, 
“that at another time the plaintiff had brought his action for 
this same plate against J. S., supposing the conversion to have 
been by him. And in that action had judgment to recover 
£20 for damages, and had J. 8. in execution for those dam- 
ages. Qn demurrer, all the court held the plea to be good, 
for the cause of action being against divers, for which damages 
incertain are recoverable, and he having judgment against 
the one for damages certain, that which was incertain before 
is reduced in rem judicatam,-and to certainty, which takes 
away the action against the others: And therefore, Popham 
said, if one hath judgment to recover in trespass against one, 
and damages certain, although he be not satisfied, yet he shall 
not have a new action for this trespass. By the same reason 
e contra, if one hath cause of action against two, and obtain 
judgment against one, he shall not have remedy against the 
other.”” Though the doctrine here laid down that a judg- 
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ment against one of several joint trespassers without satisfac- 
tion, is a bar to actions against the others, is certainly not the 
received law in this country;! yet it is very plain upon 
what principles the decision was pronounced; and that what — 
Fenner is reported to have said, “that in case of trespass, 
after the judgment given, the property of the goods is 
changed, so as he may not seizé them again,’ is a mere 
obiter dictum. 

In Lamine v. Dorrell,? the case was, an administrator sold 
certain debentures, and received the money. Afterwards his 
letters were repealed. The rightful administrator brought an 
action against him for money had and received. And by 
Holt: “If an action of trover should be brought by the plain- 
tiff for these debentures after judgment in this indebitatus 
assumpsit, he may plead this recovery in bar of the action of 
trover, in the same manner as it would have been a good plea 
in bar for the defendant to have pleaded to the action of tro- 
ver, that he sold the debentures and paid to the plaintiff in 
satisfaction. But it may be a doubt if this recovery can be 
pleaded before execution. This recovery may be given in 
evidence upon not guilty in the action of trover, because by 
this action the plaintiff makes and affirms the act of the de- 
. fendant in the sale of the debentures to be lawful, and conse- 
quently the sale of them is no conversion.” 

The deductions legitimately to be made from these cases 
and reasoning, seem to be, 

1. That a judgment in trespass or trover without satisfac- 
tion, will not transfer the title to the defendant, though such 
judgment is pleadable in bar to any action by the same plain- 
tiff and his privies, against the same defendant and his privies. 

2. That the weight of authority is that upon such judgment 
and satisfaction, the title is transferred, where the possession 
at the time of the rendition of the judgment is in the defend- 
ant or his privies, and that therefore recapture or redelivery 


' 1 Johns. 290; 1 Rawle 125. * 2 Ld. Raym. 1216. 
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before suit brought is a bar actio non, during the pendency 
of the suit isa bar udterius non, unless special damage be 
averred, and-after judgment is a ground of relief upon audita 
qguerela or in equity, to the extent of the judgment if no 
special damage be laid, and to the extent of the value of the 
property included in the amount of the judgment, if special 
damage be averred. 

In regard to this last position, it is still to be remembered 
that there are many cases to be considered in connexion with 
it, which are either -qualifications of or exceptions to its 

general truth. ' 

1. Trover may be maintained for title deeds,' leases,? bonds, 
bills of exchange, and promissory notes.’ In the case of title 
deeds and leases, it is plain that the judgment and satisfaction 
will no more affect the title to the muniments than to the 
premises granted or assured by them. In regard to the 
others, it has yet to be decided that a judgment against the 
wrongful holder in trover, will give him a title to sue upon 
them, or bar the rightful owner of his right to sue. Indeed 
even in Pennsylvania, in Dennis v. Barber,‘ which was trover 
for a non-accepted bill of exchange, where though the drawers 
were insolvent, the jury had given a considerable amount in 

.damages, yet short of the full amount of principal and inte- 
rest, chief justice Gibson on the motion for a new trial on the 
ground of the excessiveness of the damages, said: “Here 
the drawer of the bill is insolvent, but he may, one day, 
be abundantly able to pay the whole debt; and this was 
a possibility proper to be valued by the jury; and even 
taking it that the plaintiff might, in the event of the drawer 
becoming solvent, recover against him without having posses- 
sion of the bill, still it is obvious the want of it would throw 
difficulties in his way, for which the defendant ought to afford 
him a recompense, the amount of which must, under all cir- 


* 1 Marsh. 414; 6 Taunt. 12. *2B. & P. 451. 
3 2N. R. 170; 2 Rawle 241; 3 Watts 333, * 6 Serg. & R. 420. 
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cumstances, be extremely uncertain. Here then the value of 
the property, as being itself -uncertain, could furnish but an 
imperfect guide; and we therefore, cannot say the jury have 
given too much, when they have given less than the nominal 
value.”’ 

2. A special property is a suffic‘ent title upon which to 
maintain the action, and a judgment and satisfaction in such 
case certainly can convey no greater title to the goods than 
the plaintiff himself. had. The right of the general owner 
when the bailment expires to the possession, cannot be affected 
by such a proceeding. To hold it that it will, is to give the 
bailee or pawnee the power, where there is no market overt, 
of doing that indirectly which he cannot do directly. It is 
well settled even in Pennsylvania, that if a common carrier, 
by whom goods are sent to be delivered to A., sell them to 
B., the sale vests no property in the purchaser.t’ In Lecky v. 
M’Dermott,? which was an action of replevin brought against 
the vendee of a wagoner to whom merchandise had been 
delivered to be carried, c. j. Tilghman said, “This is so plain 
a case, that it is difficult to render it plainer by argument. 
The defendant’s right to this property is just as good as his 
right would have been to a horse which he had purchased 
from a smith to whom he had been sent by the owner for the 
purpose of being shod; or to a coat which he had purchased 
from a tailor who had received it, with orders to mend and 
return it. M’Dermott (the plaintiff), who delivered the goods 
in question to the wagoner, was guilty of no imprudence, nor 
held out.any false colours by which the world might be de- 
ceived. He sent his goods ina wagon according to the usual 
and notorious course of business. Every one knows that in 
general, the wagoner has neither the property of the goods 
nor an authority to sell them. Therefore he who thinks pro- 
per to purchase from him does it at his peril. Both the 
property and the possession remained in M’Dermott, who 


? Rapp v. Palmer, 3 Watts 178. * 8 Serg. & R. 500. 
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might have supported an action of trespass or trover against 
any one who had taken the goods by force from the carrier. 
And although the carrier is vested by law with a special pro- 
perty, by virtue of which he also might have maintained an 
action against a wrongdoer, yet that special property does 
not impair the general property of the true owner, or give to 
the carrier an authority to sell. He who delivers his goods 
to a carrier, gives him a bare authority to carry, but no inte- 
rest; and the general property draws to it the legal possession.” 

No distinction is any where drawn in the books between 
the action founded on the special, and that on the general 
property as to the measure of damages. Though the judg- 
ment and satisfaction transfer merely the plaintiff’s title to 
the defendant, yet the measure of damages in every case seems 
to be the value of the thing, not barely the value of the plain- 
tiff’s title to the thing. 

3. The question may be still further pursued in the same 
line, by considering the operation of this principle applied to 
the case of Armory v. Delamirie.' In that case the plaintiff 
being a chimney-sweeper’s boy, found a jewel and carried it 
to the defendant’s shop (who was a goldsmith), to know what 
it was, and delivered it into the hands of the apprentice, who 
under pretence of weighing it, took out the stones, and calling 
to the master to let him know it came to three half-pence, the 
master offered the boy the money, who refused to take it, and 
insisted to have the thing again; whereupon the apprentice 
delivered him back the socket without the stones. And in 
trover against the master it was ruled, 1. That the finder of 
a jewel, though he does not by such finding acquire an abso- 
lute property or ownership, yet he has such a property as 
will enable him to keep it against all but the rightful owner, 
and consequently may maintain trover. 2. That the action 
will lay against the master who gives a credit to his appren- 
tice, and is answerable for his neglect. 3. As to the value of 


* 1 Stra. 505. 
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the jewel, several of the trade were examined to prove what 
a jewel of the finest water that would fit the socket would be 
worth; and the chief justice (Pratt) directed the jury, that 
unless the defendant did produce the jewel and show it not to 
be of the finest water, they should presume the strongest 
against him, and make the value of the best jewels the mea- 
sure of their damages; which they accordingly did. In this 
case what was the title of the plaintiff which the judgment 
and satisfaction vested in the defendant? It was the title of 
mere lawful possession, good against the whole world except 
the right owner, yet certainly not worth the absolute value of 
the thing which was awarded to him, The right owner might 
have appeared and recovered his property or its value the 
next hour, or he might never have come forward. It is true 
the plaintiff would have been liable to his action, but so 
would the defendant, and every one else through whose hands 
it may have passed within the period of limitation. It will 
be seen by the case, that it was not submitted to the jury 
barely to estimate the value of the plaintiff’s interest, but the 
full value of the thing. 

3. In every voluntary sale and transfer of personal chattels, 
there is an implied warranty of the title by the vendor. It 
remains yet to be settled, whether the same warranty is 
implied by the plaintiff in trover. There certainly is none 
express. A recovery from a plaintiff upon showing an evic- 
tion by title paramount, has never yet been attempted; and 
the analogy of the civil law is opposed to it. 

Perhaps the consideration of the consequences of the judg- 
ment may assist in the determination of a point wherein the 
supreme courts of Pennsylvania and New York are again at 
variance: as to whether title in a third person is a defence in 
the action, without in some way connecting that title with the 
defendant.1 The English books sustain the New York case, 
and show that a title depending upon possession, however 


* Grubb v. Guilford, 4 Watts 241. Duncan vp. Spear, 11 Wend, 57. 
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recent, must prevail against a mere wrongdoer who cannot 
rebut it! So an uncertificated bankrupt may maintain trover 
for goods acquired since his bankruptcy, against all but his 
assignees.2 And in Finch v. Blount,’ which was trover upon 
a plea that the defendant did not convert the goods, the de- 
fendant was not allowed to cross-examine the plaintiff’s 
witnesses, to show that the goods taken really belonged to a 
third person, even in mitigation of damages. And Patterson 
j. said, “I really think that, in trover, the verdict that the jury 
are forced to give is the value of the property. There have 
been cases in trover where it has been attempted to get more 
damages than the property sold for; but I never heard that 
where property is taken, the plaintiff is to have a farthing 
damages, and the defendant keep the property; that would 
be allowing the defendant to take advantage of his own 
wrong.” 

Undoubtedly in trover there cannot be vindictive damages; 
yet the jury-may go beyond the mere value whenever there 
has been outrage in the taking, or as it seems vexation or 
oppression in the detention. The English courts as we have 
seen require a special averment. 

On the whole matter the reader may possibly be disposed 
to question with the writer, whether the doctrine that a judg- 
ment with satisfaction in trespass or trover transfers the 
property of the chattel to the defendant, is not altogether too 
broadly stated: and whether it is not more accurate to say 
simply, 

That the wrongdoer acquires title by payment of the 
judgment, against the plaintiff and all claiming under him, 
and the rightful owner having obtained a judgment and satis- 
faction, is precluded by its legal effect from harassing the 
defendant or any other possessor who, whether by direct 


' 3 Steph. N. P. 2703. 

® Webb v. Fox, 7 T. R. 391, and the authorities there cited. 
* 7 Carr. & P. 478; 32 Eng. C, L. 590. 

* 6 Serg. & R. 420; 12 ibid. 89; 3 Watts 333; 4 ibid. 418. 
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assignment or otherwise, claims under the person in whom 
the possession was averred to be at the commencement of the 
suit in trover: and 

That as the action is brought for property, the rule that in 
general the damages shall be measured by the value, has been 
adopted without regard to the transfer of any title to the 
defendant, and that if a defendant be made to pay the value 
more than once to different proprietors in different degrees of 
right, it isa consequence of his original tort which he must 
bear. 

In the civil law, when the possessor, who by his fault is not in 
a condition to restore the thing demanded, pays to the owner 
the sum at which the damages and interest have been fixed, 
the owner is considered to abandon to him for this sum all 
the right which he has in the thing; therefore it is, that this 
old possessor who has paid, can, as having succeeded to the 
rights of the owner to whom he has paid the sum, exercise 
to his own profit and at his own risk against third persons 
who are found in possession of the thing, the action of claim 
which the owner could have exercised; and if the owner who 
has received this sum afterwards comes into possession him- 
self, the old -possessor has a just cause to bring an action 
against him to dispossess him. Si culpa non fraude quis 
possessionem amiserit, quoniam pati debet xstimationem 
litis, audiendus erit a judice, si desideret ut adversarius 
actione sua cedat . . . . ipso quoque qui litis zstima- 
tionem perceptrit possidente, debet adjuvari. L. 63, ff. de 
rei vind. The owner shall not be received in this case to 
offer to restore the sum which he has received, in order to 
dispense with restoring the thing to him from whom he has 
received the money. Nec facile audiendus erit, adds imme- 
diately Papinian, si velit postea pecuniam, quam ex sententia 
judicis, periculo judicati recepit, restituere. Dig. L. 63. 
The owner to whom the defendant, who is not in a condition 
to restore the thing, has paid the sum at which the damages 
and interest have been fixed, is obliged to abandon to him 
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all the rights which he has in this thing but without any war- 
ranty. Petitor possessori de evictiome cavere non cogitur 
rei nomine cujus estimationem accepit ; sibi enim possessor 
imputare debet qui non restituit rem. Dig. L. 35, §. 2, ff. 
a. tit. 





ART. V.—CONTRIBUTION. 


Ir is proposed in the present article to examine the law upon 
the subject of contribution, as between some of the parties 
whose rights are affected by the principle upon which this 
apportionment proceeds. The doctrine under this head was 
early established even in the courts of law, and has always 
constituted one of the most interesting as well as important 
incidents of chancery jurisdiction. The rule by which it is 
guided is the division of a common burthen among parties 
who stand or are supposed to stand in equal right. This is a 
principle which pervades every system of jurisprudence, and 
when enunciated in the above general language, must receive 
unqualified assent. It is conceived, however, that the ori- 
ginal design of equalizing a common charge amongst parties 
in equal right, has sometimes been lost sight of, and that relief 
has been occasionally administered by an adoption of this 
mode of equitable adjustment in cases to which its applica- 
tion was improper. An attempt to trace from its origin a 
branch of this inquiry which seems to countenance the fore- 
going remark, and to deduce from the decisions the rule at 


* Pothier du Droit de Proprieté 364. 
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present established in the courts of the mother country and 
of the United States, may not be devoid of interest. 

In Broke’s Abridgment,! we find it laid down upon the 
authority of one of the year-books, “that where the feoffee 
of a conusor upon a statute merchant is in execution, he shall 
have contribution against each of the other feoffees of the 
same conusor;”’ and per Finchden, “ where the conusor upon 
a statute merchant aliens part of his land, and the conusee 
sues execution against the conusor, there the conusor shall not 
have contribution from the feoffee, as the feoffee may have 
from another feoffee; but if the conusor die, and the conusee 
sue execution against the heir, he shall have contribution of 
the feaffees, and like law that the feoffees shall have contri- 
bution of the heir, if any of them be in execution.”? To the 
latter part of this opinion of Finchden, Broke subjoins a 
contra, and in the next placitum.refers to Fitzherbert for 
authority, that “ where a man is bound in a recognizance and 
dies, there as long as the heir has assets, execution shall be 
against the heir alone; but if the heir has no assets, execution 
shall go against all the lands (of the ancestor), and each feoffee 
shall make contribution to the other; but where execution is 
sued against the heir who has assets,he shall not have con- 
tribution against the land of the feoffees.”” This citation from 
Broke involves a point which our opening remarks were 
intended to meet, and deserves a closer examination. 

The question may then be thus put: Do purchasers at dif- 
ferent times of land, bound by an incumbrance created by the 
grantor, stand in equal equity as regards this incumbrance, 
and if so, must each contribute proportionably to its discharge? 
It is assumed as indisputable, in. an attempt to answer this 
inquiry, that the grantor himself does not stand upon the same 
footing with his grantee in respect to a charge created by 
him upon his own land, as regards a right to its apportion- 
ment between them. Does a subsequent grantee then ac- 


’ Broke Abr. Suit. pl. 12, 13, 
6* 








66 





CONTRIBUTION. 





quire rights to which his grantor was not entitled, and if so, 
to what principle of law or equity are they to be referred? 
It ‘would be difficult to invoke any support for the affirmative 
of this inquiry from that system, one of whose leading rules 
in cases of this kind is, that priority in point of time gives 
superiority of right. But as the ground upon which the 
position is maintainable, is supposed to exist in the elemen- 
tary maxim which directs the chancellor, that equality is 
equity, a principle which would also appear of early adoption 
by the common law,’ let us see what the equality is between 
grantees at different times of the same grantor. Part of a 
tract of land bound by a judgment or mortgage to an extent 
short of its whole value is conveyed away, the grantee pay- 
ing its full price, satisfied that the remaining portion is ade- 
quate for the discharge of the incumbrance. The law here 
would place the grantee precisely in the same condition as if 
he had expressly stipulated for and received a release of the 
lien of the incumbrance on the portion purchased by him, 
from the creditor of his grantor; for if an attempt were made 
to levy the debt on the land of the grantee, upon a proper 
application, it would be ordered to be raised exclusively from 
the part remaining with the grantor. Shall a purchaser then, 
confiding in this principle of equity which would exonerate 
him from risk where none was contemplated, or if foreseen, 
left to be provided against by the proper working of the law, 
be placed in a worse situation by the act of his own grantor 
which he cannot prevent? A subsequent grantee has his 
position clearly defined, and he would buy with his eyes open 
as to every liability of the land in the hands of its original 
owner. He stands in the place of the person under whom 
he claims; and where is his right to a division of the burthen, 
when he must be aware that by the operation of the first 
grant, the land remaining with the grantor has become 
charged with the whole incumbrance? And yet under the 


' See the year-books cited in 3 Reports, 13 a. 
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authority of the case in the year-books, this inequitable con- 
sequence results from holding all.the purchasers liable for the 
charge in the proportion of their respective ownerships; and 
it would seem that a mere beneficiary would have a right to 
demand contribution from a purchaser for a valuable con- 
sideration. 

In sir William Harbert’s case,! which exhibits a history of 
the manner in which land became liable for the debts of its 
owner, it is said, that “the statute of 13 Edward I. de mer- 
catoribus enacteth that all the lands of the conusor shall be 
delivered to merchants, &c., and that is another reason that | 
the land of one terre-tenant only shall not be charged with 
the whole debt, forasmuch as by the said statute all the 
land is liable.’ This would indeed be an unanswerable 
argument in favour of the right of the conusee to charge all 
the terre-tenants with his debt, in case the portion remaining 
with the conusor, or conveyed away last by him, should prove 
insufficient; but it can hardly be said to throw light upon a de- 
cision which tends to unsettle the rights of a purchaser, buy- 
ing in the confidence of full security, by exposing him to loss 
from events that he can neither foresee nor prevent, It is not 
a question between the paramount claim of the creditor and 
grantees buying with full knowledge of it, but the establish- 
ment of a standard by which an unavoidable loss is to be 
adjusted, between individuals supposed to stand in a common 
relation to each other. A construction, which at a glance 
must strike us as directly levelled at that certainty which is 
the life of the law, demands a more powerful support than 
that offered by lord Coke, which, by the bye, is the only one 
which he attempts to give. For it is plain that the situation 
of the first purchaser is thus made precarious in the extreme. 
As long as his vendor remains seised of the residue of the 
land bound, the first vendee is secure; but by a second con- 
veyance a liability springs up uncertain in its extent, and on 


' 3 Reports, 13 a. 
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that account most harassing, and thus the enjoyment of his 
estate is impaired by a cloud suspended over it, which may 
at any moment burst and pour out, if not destruction, at least 
considerable damage and annoyance. Nor can it be replied 
that the first vendee may always protect himself at the time 
of his purchase, by procuring a release of the lien on his por- 
tion. The incumbrancer may refuse to afford him this ac- 
commodation; but admitting the practicability of obtaining a 
release, suppose it omitted from negligence or mistake. It is 
precisely for such unforeseen cases that the law should lay 
down a correct rule; for if the agreements between man and 
man comprehended every possible contingency, there would 
be little left for the exposition of the judge. A powerful 
motive, therefore, derivable either from the reason of the law, 
or from those technicalities which are so interwoven with 
the principles of real property, that they cannot be rooted up 
without danger to the whole trunk of the system, would 
seem requisite to sustain a rule so illusive in its effects and so 
destitute of any thing like an equitable operation. 

When the cases are put in the books, of men severally 
seised of lands, who all join in a recognizance, and that the 
conusee cannot extend the lands of any of the conusors only, 
but all ought equally to be charged; or of an heir vouched in 
the word of several, and every one equally charged pro ratd ; 
or if two men aliening lands with warranty, and the lands of 
one only not rendred in value, nor if one dieth, the lands of 
the survivor not only rendred in value, but the charge 
equalized upon them;'—we feel at once the propriety of 
dividing a charge incurred by all, among all; and the anxiety 
of the law to do equity in this mode, in spite of technical 
objections, is strikingly evinced. For in the last example 
given, it was contended that as the lien was a joint one, its 
whole obligation should remain with the survivor: but it was 
answered, that when land was bound by any tie, the charge 


' 3 Reports, 14 b. 
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ought to be equal, and one shall not bear all the burthen, and 
the law in this point was said to be grounded upon great 
equity ; although it was admitted that in a binding personal it 
was otherwise, as if two be bound in an obligation, there the 
charge shall survive. It is probable that in this wish to 
favour the owners of real estate, by softening in their behalf 
the rigour of a rule which was left to operate with the utmost 
harshness against the obligors in a personal security, the real 
motive of the decision in the year-books is to be found. 

At the common law the lands of a debtor could not be 
taken in execution, and it was only by slow degrees that 
innovations in this respect were made by statute, so jealously 
did real-property owners resist measures which made their 
freehold less valuable. Sir Samuel Romilly, it is notorious, 
was defeated time and again in parliament in his attempts to 
subject the real estate of decedents to the payment of simple 
contract debts, although lord Mansfield had said at the com- 
mencement of his judicial career, that a clause charging real 
estate with debts should be in every honest man’s will;! so 
pertinaciously did landholders set their faces against entire 
liability of their property, centuries after all feudal reasons for 
its exemption had ceased. It is not then surprizing, that at 
a time when the feudal system, if not in full vigour, still exer- 
cised a very powerful influence upon the bent of the judicial 
mind (for the decision was made in the end of the reign of 
Edward III., before even uses were established on a firm 
basis in the court of chancery,? and long before direct aliena- 
tion by will was permitted,) the principles of equitable con- 
tribution were strained or rather twisted to cover a construc- 
tion which by equalizing a burthen, although not a common 
one, amongst all the terre-tenants, would leave the land of 
each sufficiently unclogged to perform all the feudal services 


* Windham v. Chetwynd, 1 Burr. 430. 
* The writ of subpena was invented in the next reign, by John De Waltham, 
chancellor to Richard II. 
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incident to it. Better, the judges may have reasoned, that 
each feoffee should suffer somewhat, than that the last one 
should have his land completely incumbered, and of course 
to him valueless:—and it was then often difficult for a pur- 
chaser to discover the existence or extent of an incumbrance. 
By a pro ratd distribution among all, all were to some extent 
charged, but none was sacrificed. This view derives support 
from the opinion of Finchden j., who held, that although the 
conusor himself was primarily liable, and of course could not 
demand an apportionment of his own incumbrance, yet his 
heir was entitled to claim contribution as against the other 
feoffees of his ancestor, he being only chargeable as terre- 
tenant. This was carrying the rule rather beyond the inten- 
tion of the other judges, and the case presented in this aspect 
appeared to possess less claims to their favour. They held 
therefore, that the heir sits in the seat of his ancestor, and 
resorted to the subtleties of Hwres est alter ipse, et filius est 
pars patris,and mortuus est pater et quasi non mortuus, 
guia reliquit similem sibi, and therefore the heir should 
have no contribution. against. any purchaser, although the 
purchaser came to the land without valuable consideration, 
for the consideration of the purchase in such case was not ma- 
terial. And yet the heir was by no means another self to the 
ancestor, and the father did not leave behind another like 
unto himself, for the heir was only liable for the obligations 
of his ancestor, to the extent of assets descended, and even 
where he pleaded non est factum of the ancestor, it did not 
alter the judgment, but the lands descended only were liable 
to execution. In reality the merit of consistency was with 
Finchden, because, the grantee as to the land conveyed to him, 
sits just as much in the seat of his grantor, as the heir does 
in that of his ancestor, and if the latter was only chargeable 
as terre-tenant, there was no more reason why he should not 
receive contribution than a feoffee; and of this opinion was 
serjeant Williams, the learned annotator to Saunders. “Ifa 
scire facias’”’ says he, “be against the heir alone, it is said that 
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he is not entitled to receive contribution from a purchaser; 
which seems rather unaccountable, as the heir is chargeable 
only as tenant of the land. 

The rule however, as laid down in the year-books, and re- 
peated in sir Edward Coke’s reports, is now firmly established 
in England, viz. 

1. That the feoffee of a conusor or person who has charged 
his land with an incumbrance, may throw the whole charge 
upon the conusor: 

2. That the feoffees may claim contribution from each 
other towards the extinguishment of such a charge, without 
regard to the time of their respective purchases; and 

3. That the heir of the conusor stands in this respect in the 
place of his ancestor, being liable to all his disabilities, and 
entitled to claim no benefit which the ancestor could not have 
demanded. 

With regard to the manner in which this contribution is to 
be made as between different feoffees:—In sir William Har- 
bert’s case, we are told, that “where it is said in the books 
that if one purchaser be only extended for the whole debt, 
that he shall have contribution; it is not thereby intended, 
that the others shall give or allow unto him any thing by 
way of consideration, but ought to be intended that the party 
who is only extended for the whole may have audita querela 
or scire facias as the case requireth to defeat the execution, 
and thereby shall be restored to all the mesne profits, and 
drive the conusee to sue execution of the whole land, so in 
this manner every one shall be coutributory, that is, the land of 
every terre-tenant shall be equally extended.”” And it appears 
that a feoffee to avail himself of this right, must plead in the 
first instance, that all the terre-tenants have not been warned, 
otherwise he loses this benefit in case execution is taken out 
against his land alone.* In this respect less indulgence is 


* 2 Wms, Saunders, note to p. 10. * 3 Reports, 14 b. 
* 2 Wms. Saunders, note to p. 10, and authorities there collected. 
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shown the feoffees as between themselves, than where the 
whole charge is levied out of the land of the feoffee where 
enough remains with the feoffor to satisfy it. It would seem 
in this latter case, that the feoffee may not only protect him- 
self by pleading this by way of defence in the first instance, but 
in case he omits to do so, and recovery is had against him, 
may maintain his action against the feoffor for money laid 
out and expended for his use; a request being implied where 
one is compelled by process of law to pay the debt for which 
another is primarily liable. It is to be remarked however, 
that in a case hereafter to be cited,! judge Duncan denied that 
this action of assumpsit could be brought even against the 
feoffor, but seemed to think that a writ and declaration might 
be framed to meet the case in a proceeding in rem, as in case 
of a legacy charged upon land where the action must be 
brought against the executor and terre-tenant, and the judg- 
ment be entered so as to charge the land only. 

Let us now examine to what extent the English rule has 
been followed in the United States. The case of Sawyer v. 
Lyon, might seem to imply that contribution is allowed in 
New York as between two purchasers of a lot incumbered 
with a mortgage. But besides that in that case it does not 
appear which grantee bought first, the point of inquiry here 
was not presented to the court, and no opinion was passed 
upon it. It was simply ruled, that one purchaser could not 
call upon the other for contribution, where he himself had 
advanced a sum less than his proportion, though the other 
had paid nothing. In Gill v. Lyon,’ however, it appears to 
have been clearly decided that no contribution could be 
claimed by the last purchaser of part of lands mortgaged, 
from a prior purchaser of another part, towards the extinguish- 
ment of the mortgage. The facts were these: A. bought a 
tract of land and gave a mortgage to secure the purchase 
money, and then sold part of the mortgaged premises to the 


' 10 Serg. & Rawle, p. 454. * 10 Johns. Rep. p. 32, 
* 1 John. Ch. p. 447. 
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defendants, whose deeds were duly registered; subsequent- 
ly, the plaintiff and others obtained judgment against A.., 
under which the remaining part of the tract was sold and 
conveyed to the plaintiff. The mortgagee then proceeded to 
foreclose his mortgage, by advertising all the lands covered 
by it, and the plaintiff filed his bill in chancery to obtain con- 
tribution from the defendants towards paying off what was 
due on the mortgage. The defendants alleged in their an- 
swer that they had paid full value for their purchase, that 
their deeds contained covenants against incumbrances and 
were duly registered, and that the plaintiff knew of the pur- 
chase and registry before he bought. The defendants also 
filed a cross bill against the plaintiff and the mortgagee. The 
chancellor (Kent) decreed that the mortgage ought justly to 
be borne by the lands purchased by the plaintiff, if sufficient 
to satisfy it; and that the purchasers prior to the judgments 
were not bound to bear a rateable proportion of the mortgage 
debt, unless the residue of the mortgaged premises were 
insufficient to extinguish it. “The doctrine of contribution” 
he said, “does not apply as between the defendants and the 
plaintiff, because their equity is not equal. The plaintiff 
purchased, with knowledge of the conveyance to the defend- 
ants, the remaining right of the mortgagor and no more; and 
the mortgagor if he had extinguished the mortgage, would 
have had no claim for contribution against his own vendee. 
The case is too plain to need much illustration, and I shall 
decree that the portion purchased by the defendants prior to 
the purchase of the residue be not sold, until the residue be 
found insufficient for the payment of the mortgage debt; and 
that the mortgagee be restrained from selling the portion pur- 
chased first, until he shall have disposed of the residue of the 
mortgaged premises, and until the first purchasers shall have 
refused to redeem their portion upon notice of the insufficiency 
of the residue.’”” We have compressed in our citation the 
whole opinion of chancellor Kent, which exhibits a luminous 
and rational view of the rights and liabilities of vendees at 
VOL, III. 7 
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different times, of lands bound by a charge of the vendor, and 
may be considered as establishing in New York a rule directly 
the reverse of the English one, although no reference was 
made to the latter in the decree. On the propriety of this 
decision, after what has been already remarked upon the sup- 
posed origin of the rule in England, its inconsistency as regards 
the case of the heir, and its obvious occasional hardship of 
operation upon purchasers, we shall forbear any comment. 
In Clowes v. Dickenson,' the dispute was between a pur- 
chaser of part of land bound by an existing judgment, and a 
purchaser of the residue upon a sale under a subsequent 
judgment. The second purchaser obtained an assignment of 
the first judgment, and under an execution upon it bought 
the lots of the first purchaser, and afterwards made improve- 
ments thereon, and sold one of them to another person. The 
first purchaser filed a bill for a re-conveyance, but the court 
held that though they would have interposed and prevented 
a sale of the plaintiff’s lots if application had been made in 
due time, yet as he had known of the sale and delayed four 
years, they would not disturb the sale; but the defendant was 
ordered to pay the plaintiff by way of equitable indemnity 
the sum for which the lots were sold with interest. Kent, 
chancellor, reviewed the whole law upon contribution, and 
after citing with approbation most of the resolutions in sir 
William Harbert’s case, goes on to say, “if there be several 
purchasers in succession at different times, I apprehend that 
in that case also there is no equality and no contribution as 
between these purchasers,” and he instances the case of a 
judgment against a person owning three acres of land, who 
sells one to A., when the two remaining acres would be 
chargeable with the debt in the first instance, whether in the 
hands of the debtor himself, or his heirs. “If he sells another 
acre to B., the remaining acre is then chargeable with the 
debt as against B. as well as against A.; and if it should prove 
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insufficient, then the acre sold to B. ought to supply the defi- 
ciency in preference to the acre sold to A.; because when B. 
purchased, he took his land chargeable with the debt in the 
hands of the debtor, in preference to the land already sold 
to 4.” A distinction is then drawn between the case of a 
charge upon the land by way of security, and the case of a 
ground-rent growing out of the land itself, it being conceded 
that there each purchaser of a distinct parcel would hold sub- 
ject to a proportionable part of the rent;—and probably the 
grantor himself in the last instance would be entitled to claim 
contribution from his grantees. It is a little remarkable, that 
neither in this case nor in Gill v. Lyon, is any mention made 
of the decision in the year-books which lays down a con- 
trary rule, and which is spoken of approvingly by Coke, and 
in the later books upon the subject. Chancellor Kent ap- 
proaches the subject as if it were altogether res intacta, and 
applying to it the principles of equity with which his mind 
is so fully fraught, passes by the old resolution as unsuitable 
to the present exigencies of society, and regardless of black 
letter authority, restores the rule to its proper consistency, 
from which an overweening adherence to the supposed 
requirements of feudality had caused it to deviate. 

This question has also received consideration in the tri- 
bunals of Pennsylvania. In Nailer v. Stanley; the point 
was thus presented. The plaintiff declared in assumpsit, that 
A. was seised at a certain date of lands and tenements, &c.— 
that a judgment was obtained against him—that he then con- 
veyed one tract of land bound by it to the defendant, and 
subsequently sold another tract also bound by it to the plain- 
tiff, upon which an execution under the judgment had issued 
under which it was sold—concluding with an averment, that 
by reason of the premises the defendant became liable to pay 
the plaintiff a proportionate share of the value of said tract 
thus sold, and in consideration thereof promised to pay, 


* 10 Serg. & Rawle, p. 450. 
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Duncan j., who delivered the opinion of the court, prefaced 
it by saying, that the doctrine of contribution, where there 
are several purchasers of several tracts of land, and the estate 
of them is Sold on a judgment binding all, was untrodden 
ground, covered with difficulties, the reason being that in 
England, neither at common law nor by statute, could the 
lands of debtors be sold (except by express provision under 
proceedings in bankruptcy), whereas by our laws, lands were 
looked upon as chattels for the payment of debts, and as such 
sold under judgments. He then discusses the propriety of 
proceeding by assumpsit in the present case, or in any case 
where contribution is claimed by reason of a charge upon 
land, and pronounces against the right of the plaintiff to re- 
cover in the present action ;—but continues he, “ whether this 
would be cause to reverse the judgment, is not now necessary 
to be decided, because there is an objection to the right itself, 
in every mode and form, at law and in equity. For this is not 
a case of contribution. No contribution lies between these 
parties. The plaintiff could neither by audita querela, scire 
facias, or bill in equity, compel a contribution. The second 
purchaser can stand in no better situation than the owner. 
He took it sudject to all the incumbrances against him. He 
was bound to look to the state in which the grantor and first 
purchaser stood.’’ It is to be observed, that in this case the 
first grantee’s deed had been duly recorded, and the opinion 
was founded upon the fact of the second grantee’s being 
affected with legal notice. 

That this was a direct adjudication of the point here ex- 
amined, seems plain, for it arose naturally and prominently 
from the case, and was treated by the court as cardo cause, 
and as such meriting their more particular attention. It can- 
not be said, that as the insufficiency of the form of action had 
already been passed upon, this inquiry was beside the case, 
and was purely gratuitous. The importance to be attached 
to the opinion of a court, upon several points presented to 
them, is not dependent upon the order in which they are dis- 
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cussed; and even if it were so, here the propriety of the action 
brought was left finally undetermined, because there was a 
vital objection of substance which would bar recovery in any 
shape. We make these remarks, in claiming for this case 
the weight of a judicial recognition of the rule laid down by 
chancellor Kent, because in a later ease in the same court, it 
was said to have left the point untouched. 

The case of Corporation v. Wallace, memorable for the 
ability with which the question of the exoneration of land 
sold under a judgment, from the lien of a prior mortgage not 
yet due, was discussed and adjudicated, involved also in one 
of its aspects the point presented in Nailer v. Stanley. It 
was a scire facias upon a mortgage, and the terre-tenants 
were all made parties to the suit. The mortgagor had sold 
the whole premises to one C., who conveyed away one-half, 
at different times in separate lots, to three purchasers. Two 
of these lots were sold under executions, the third remaining 
vested in A. The remaining half of the premises was recon- 
veyed by C. to the mortgagor, who also subsequently par- 
celled it out into lots, which were sold to three separate 
purchasers. Two of these last lots were sold under execu- 
tions upon judgments, the third was sold under a levari upon 
a subsequent mortgage, and was bought by the holder of it, 
B. After it had been decided that the lien of the first mort- 
gage was gone by the sheriff’s sales, as to such portions of the 
lot as had been sold under execution, it became necessary to 
inquire how far the residue of the mortgage debt affected the 
residue of the premises. Gibson c, j. (dissenting), held, that 
the purchase by B. upon his own execution, did not entitle 
him to the exemption gained by the owners of the other lots 
sold at sheriff’s sale, and that as this lot had been last con- 
veyed away by the mortgagor, it was first liable, under the 
authority of Nailer v. Stanley, for the residue of the mortgage. 
If this portion should prove insufficient, then the lot of A, 


' 3 Rawle, p. 109, 
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was to be resorted to. Huston j., who delivered the opinion 
of the court, thought that the purchase at sheriff’s sale by B. 
under his own execution, placed him precisely in the same 
situation as if he had been no party to the execution, and 
that therefore his lot was altogether exonerated. He how- 
ever denied that there was any difference as regards contri- 
bution towards the incumbrance between successive pur- 
chasers, and treated Nailer v. Stanley as indecisive of the 
question, on the ground that the point had not been argued 
there, but that it had gone solely upon the form of action.! 

It has been already endeavoured to place Nailer v. Stanley 
in its proper light, and it may be remarked, that in the case 
of Corporation v. Wallace, as the majority of the court treated 
it, it became unnecessary to go into the question of contribu- 
tion at all. For the sheriff’s sale to B. was held to exonerate 
his lot of all lien, and it could only have been in the event of 
that sale being distinguished from the other sales under the 
executions, that he could have been called upon for any pro- 
portion of the mortgage debt. The opinion of judge Huston, 
therefore, was not that of the court in this respect, as it was 
not required for the ruling of the case. That Nailer v. Stanley 
was considered as adjusting the rule of contribution between 
different purchasers of the same vendor, and that its force 
was unaffected by any thing let fall from judge Huston, in 
Corporation v. Wallace, will appear from the remark of Ser- 
geant j. in alatercase.2 “If the debtor sells a portion of land 
bound by a judgment, the remaining land in the hands of the 
debtor or his heir or vendee must first be proceeded against by 
the judgment creditor, before the land of the prior purchaser 
can be levied on.’”’ This is precisely the enunciation of the 
rule by chancellor Kent, followed in Pennsylvania by judge 
Duncan. The case of Donley v. Hays® may be also referred 
to, as exhibiting, in the reasoning of the majority of the 
court, an appreciation of the soundness of the principle upon 


1 3 Rawle, p. 163-5. ? 5 Ib. p. 56. #17 Serg. & Rawle, p. 400. 
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which the question of contribution proceeded in Nailer »v. 
Stanley. The point ruled was, that where a mortgage was 
given to secure several accompanying bonds payable at va- 
rious periods, and some of the bonds were assigned by the 
holder to different persons at different times, the rest being 
retained by him, and the fund arising from the sale of the 
mortgaged premises fell short of the whole mortgage debt, the 
respective assignees and the mortgagee were entitled to a pro 
ratd dividend of the proceeds, according to the amounts of 
their different bonds. It is not our purpose to examine the 
propriety of this decision, but merely to show that it harmo- 
nized with Nailer v. Stanley, and was consistent with itself, 
which cannot be affirmed of the standard of contribution by 
which the English rule proceeds. Tod j. (in the voice of the 
court), said, “ the doctrine of prior in tempore was misapplied 
to this case. Here the bond assigned to A. was not the same 
that had been assigned to B., but a totally different instru- 
ment. It is as precisely the business of the last mortgage to 
protect the last bond, as it is to protect the first. It is as old 
a lien for the one as the other. I admit the doctrine, that @ 
man shall not transfer a better right than he himself has; 
but the doctrine is inapplicable to the case. I am of opinion 
that there is no preference implied by the law, and that the 
bonds are to be paid in equal proportions. It follows that 
the mortgagee is entitled to an equal dividend with the rest, 
on the bonds he has not parted with, It seems impossible to 
decide that he is not entitled, when we say that an assignee 
under him would be entitled to a dividend of the money. 
There appears no principle to exclude him. If he has im- 
parted no preference to others, he certainly must be consi- 
dered as retaining his right of equality.”? Gibson c. j., dissented 
in an able opinion, holding that the first assignee was entitled 
to be paid in full, and the others afterwards, in the order of 
their assignments. 

Had a distinction been drawn between the assignor and 
assignees, undoubtedly it would have impinged upon the rule 
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previously established; but even were the correctness of this 
decision questionable, it certainly shows a regard for the 
reasons which actuated the court in Nailer v. Stanley. It 
recognises the correctness of the doctrine, of the inability of a 
grantor to confer rights not possessed by himself, but distin- 
guishes the principal case from the effect of this rule. Dow- 
ley v. Hays is either altogether right or altogether wrong. 
There is nothing to puzzle or mislead us in the reasoning of 
the court. There is no attempt to elude the point presented 
in any of its bearings. If it be a departure from the proper 
standard, it is a deviation unattended by dangerous conse- 
quences, for it carries with it an antidote to evil influences in 
the very extremity to which it consistently arrives. 

It appears that we may then reasonably conclude, that in 
New York and Pennsylvania the rule regulating contribution 
between a prior and subsequent purchaser of land, bound by 
the incumbrance of the grantor, may be stated as follows. 
Wherever the first vendee could have compelled the incum- 
brancer to look in the first instance to the vendor himself, 
there he may adopt the same course as regards a subsequent 
purchaser who stands in the place of his vendor; provided 
such subsequent purchaser be affected by notice, and the 
recording of a deed is held to be constructive notice. And 
not only is the first vendee not bound to contribute towards 
the discharge of the incumbrance, but he may, if it be levied 
upon his land, throw the whole of it upon the subsequent 
purchaser to the extent of thé whole value of his land. Should 
the first purchaser neglect, when his land is taken in execu- 
tion, to make seasonable application to have the land of the 
second purchaser first levied upon, it may be asked whether 
he could recover the amount of his loss in an action against 
such subsequent vendee. It would seem in accordance with 
the principle of the above rule, that an action might be so 
framed as to entitle the plaintiff to recover under it the amount 
thus improvidently paid by him. Upon this subject, how- 
ever, the remarks of judge Duncan, before alluded to, should 
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be well weighed. We are not aware that this point has ever 
been directly considered in our federal courts, or in the tri- 
bunals of any other states than those whose decisions have 
been reviewed; and we have therefore been necessarily con- 
fined in our remarks to the law as supposed to exist in New 
York and Pennsylvania. 

In conclusion, we would call attention to the right of con- 
tribution, as between a mortgagee or judgment creditor, who 
releases a portion of the land bound by his incumbrance from 
its lien, and a subsequent purchaser or incumbrancer of the 
part not released. Would the part not released be liable only 
to a proportionate part of the incumbrance, or would the 
releasing lien creditor have a right to levy the whole of his 
debt upon it? In New York, it would seem to be put upon 
the ground of express notice to the releasor; for in Cheese- 
borough »v. Millard, the right of a mortgagee to abandon a 
first mortgage given to secure two instalments due upon a 
bond, upon payment of one instalment, and a second mortgage 
given to secure the other, is unquestioned, although thereby 
the rights of a judgment creditor upon the property secured 
by the second mortgage were impaired, no notice having been 
given to the mortgagee of such judgment, And the case of 
Stevens v. Cooper? rules the point the other way, where it 
appeared that the mortgagee knew of the conveyance of part 
of the premises by the mortgagor, and subsequently released 
his lien upon the residue. It was held, that the mortgage 
must here be levied pro ratd, as the mortgagee could not be 
permitted by his own act wittingly to jeopard the situation of 
one of the grantees. 

In Pennsylvania, there had been previous indications of 
the establishment of a similar rule, when Taylor v. Maris* 
recently expressly decided, that a release of part of the land 
bound by a judgment, does not impair the right of the re- 
leasor to be paid the whole amount of his judgment out of the 


* 1 Johns. Chan. p. 409. * Ib. p. 425. ~~ *5 Rawle, p. 51. 
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residue, although part of the land (not released), was incum- 
bered by a subsequent mortgage duly recorded. Though 
this is not conclusive of the case of a mortgage, the principle 
is the same, and Sergeant j. expressed himself to that effect. 
The act of assembly of April 2d, 1822, in relation to the 
release of mortgaged premises, was also noticed, and it was 
said that the plea allowed by that act, where the balance 
claimed under the mortgage was greater than the just pro- 
portion due upon the land, did not affect the operation of the 
release. Its effect will be made to depend upon the circum- 
stances of the case. If express notice be fastened upon the 
releasor, then he will be held responsible for any loss. But 
the record is not such notice of the claim of a subsequent pur- 
chaser, mortgagee, or judgment creditor. Upon the whole 
we may therefore conclude, that a first mortgagee or lien 
creditor may release a portion of the property bound by his 
claim, without affecting his right to be paid in full out of his 
residue; and that it would be unnecessary and even unad- 
visable, to search the records against his debtor when a release 


is demanded, 
G. W. B. 




















JURISPRUDENCE. 
DIGEST OF ENGLISH CASES. 
COMMON LAW. ’ 


[Selections from 2 Queen’s Bench Reports, Part 4; 3 Queen’s Bench Reports, 
Part 1; 2 Gale & Davison, Part 6; 3 Gale & Davison, Part 1; 4 Manning & 
Granger, Parts 1, 2 & 3; 5 Scott’s New Reports, Parts 4 & 5; 6 Scott’s New 
Reports, Part 1; 11 Meeson and Welsby, Part 3; and Dowling’s Practice 
Cases, New Series, Vol. II. Part 5, and Vol. III. Part 1;—all cases included 
in former digests being omitted.) 


ACTION ON THE CASE. (For collision, damages in.) A : 
vessel insured by a time policy started from Calcutta for England; 
while proceeding down the river Hooghly she sustained some 

damage by an accidental collision with a steam vessel, and after a 
few days was found to leak so much as to render it necessary to 
return. She underwent some repairs and was re-coppered, and 
again set sail for England; but she was again compelled to return, 
and was put into dock, her wales, &c. removed for the purpose of 
examining the state of her timbers, and was ultimately found so 
defective as to render it inexpedient to repair her, and consequently 
she was sold as she lay, for the purpose of being broken up. The 
plaintiff claimed for an average and also for a total loss. The 
jury negatived the latter, and as to the former, returned the fol- 
lowing verdict :—“ Verdict for the plaintiff on the first issue, suf- 
ficient not having been paid into court to cover the expense of 
stripping off and replacing the copper, for all the repairs; and 
charges on both occasions of the return of the vessel to Calcutta 
actually incurred; and also what would have been necessary for 
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replacing the wales, which we consider was the consequence of the 
collision.” Held, that the plaintiff was not entitled to recover 
anything in respect of the replacing the wales, that expense not 
having been actually incurred. Stewart v. Steele, 5 Scott, N. R. 
927. 

AMENDMENT. (Of damages in declaration, after trial.) Where 
by mistake the damages had been laid at 10J., and the jury at the 
trial had found for the plaintiff, damages 150/., the court granted 
a new trial on payment of costs, with liberty to the plaintiff to 
amend. Tebbs v. Barron, 5 Scott, N. R. 837. 
ARBITRATION. (Award, when final.) In an action of assump- 
sit, the defendant pleaded non-assumpsit, payment, and a set-off; 
and issues having been joined thereon, the cause and all matters 
in difference were, by a judge’s order, referred to arbitration, the 
costs of the cause to abide the event, and the costs of the reference 
and award to be at the discretion of the arbitrator. The arbitrator 
awarded “ that the plaintiff should pay to the defendant the sum 
of 161. 10s. 2d., being the balance which I find to be due from 
the plaintiff to the defendant;” and be further awarded that each 
party should pay his own costs of the reference, and a moiety of 
the costs of the award: Held, that the award was bad, on the 
ground of uncertainty as to the finding of the issues, and there 
being no adjudication at all upon the cause. (10 M. & W. 550.) 
Pearson vy. Archbold, 11 M. & W. 477; 2 D. P. C. (N. 8.) 1018. 
. (Award, when final— Wrong award of damages—Costs.) To 
an action on the case for injuring certain easements, and also a 
wall belonging to a house in whick the plaintiff claimed a rever- 
sionary interest, the defendant pleaded not guilty, and several 
special pleas, denying the plaintiff’s reversion, his title to the 
rights claimed by him, and the injury to the wall. The cause 
was referred, the costs of the cause to abide the event of the award. 
The arbitrator found for the defendant on the plea of not guilty, 
and also on the plea denying injury to the wall, and for the plain- 
tiff on the other issues, and assessed nominal damages thereon: 
Held, that this assessment of damages might be treated as sur- 
plusage, and the defendant was nevertheless entitled to the general 
costs of the cause. (1 Brod. & B. 465.) Ross v. Clifton, 2 D. 
P. C. (N. 8.) 983. 
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ASSUMPSIT. (Consideration— Variance.) Assumpsit: The de- 
claration alleged that, in consideration that the plaintiff would buy 
of the defendant a horse for a “ certain price or sum, to wit, the 
sum of 561. 16s.,” the defendant promised that the horse was 
sound. Breach, that he was unsound. Pleas, non-assumpsit, and a 
traverse of the unsoundness. At the trial, it was proved that the 
plaintiff, who was a tailor, agreed to give the defendant for the 
horse 55/., and a new pair of breeches, value 11. 16s.: Held, that 
there was no variance. (9 East 349.) Sazxty v. Wilkin, 11 M. 
& W. 622. 

AUCTION. (Construction of conditions of sale.) A sale by auc- 
tion of mercery goods took place under, amongst others, the fol- 
lowing conditions :—A deposit of 5s. in the pound to be paid down 
for each lot, the lots to be taken away with all faults, imperfections, 
or errors of description, at the purchaser’s expense, on &c., and 
the remainder of the purchase money to be paid before the delivery. 
Besides these conditions, the catalogue contained the following: 
—‘‘Mr. P. begs to announce that the stock comprised in this 
catalogue has been measured to the yards end, and will be delivered 
with all faults and errors of description. All the small remnants 
must be cleared at the measure stated in the catalogue.” The 
catalogue professed to give the measure of each lot. The goods 
were on view for two days prior to the sale, and the bidding was 
at so much per yard: Held, that under these conditions and 
memorandum, a right in the purchaser to examine and measure 
the lots before payment of the purchase money was not by law 
implied. Pallitt v. Mitchell, 5 Scott, N. R. 721. 

AUCTION DUTY. The plaintiff, an auctioneer, was employed 
to sell certain lands of the two defendants. One of the defendants, 
without the plaintiff’s knowledge, employed H. to bid for one of 
the lots, in order to raise the price, and the plaintiff knocked down 
the lotto H. The plaintiff then sold two other lots belonging to 
different persons, and at the close of the entire day’s sale demanded 
the auction duty from H., who refused to pay it. ‘The conditions 
of sale stated that the auction duty was to be paid by the pur- 
chaser “ immediately after the sale:” Held, first, that in an action by 
the auctioneer against the defendants for the amount of the auction 
duty, H. was to be considered as the highest bidder ; secondly, that 
VOL. III. 8 
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there was a valid demand of the duty from H. Willson v. Carey, 

11 M. & W. 368. 

BANKRUPTCY. (Fraudulent preference.) In_an action by as- 
signees of a bankrupt to recover back money alleged to have been 
paid by the bankrupt to the defendant, by way of fraudulent pre- 
ference in contemplation of bankruptcy, the judge, assuming there 
had been such a degree of importunity on the part of the creditor 
as would under ordinary circumstances repel the presumption of 
the payment being voluntary, left it to the jury to say whether it 
was made in consequence of that importunity, or with a view of 
fraudulent preference of the defendant: Held, that this was a proper 
direction. Cook v. Pritchard, 6 Scott, N. R. 34. 

- (Title of assignees in trover—Conversion after bankruptcy— 
Pleading.) Declaration in trover by assignees of a bankrupt 
stated that M. and H., the bankrupts, before their bankruptcy, 
were lawfully possessed of certain goods; that before the bank- 
ruptcy they came to the possession of the defendants; and that 
the defendants, knowing the goods to belong to the plaintiffs as 
assignees, after the bankruptcy, converted them. 

A separate commission issued against M. alone on the 7th of 
November; on the 8th the goods were sold by the defendant as 
sheriff; on the 9th a joint commission issued against M. and H., 
under which the plaintiffs were appointed assignees; and the plain- 
tiffs afterwards, and after the goods were delivered to the pur- 
chasers, demanded them of the defendants, who refused them: 
Held, first, that the sale, and not the demand and refusal, consti- 
tuted the conversion ; secondly, thatthe allegations of the declara- 
tion, that the plaintiffs were possessed of the goods as assignees of 
both bankrupts, and that the defendants converted the goods after 
the bankruptcy, were not supported by the evidence. Edwards 
v. Hooper, 11 M. & W. 363. . 

. (What rights of action pass to assignees—Pleading.) An 

action of trespass, for seising and taking the plaintiff’s goods under 

a false and unfounded claim of a debt, per quod the plaintiff was 

annoyed and prejudiced in his business, and believed by his cus- 

tomers to be insolvent, and certain lodgers left his house, does not 

pass to the plaintiff's assignees on his bankruptcy. Brewer v. 

Dew, 11 M. & W. 625. 
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BILLS AND NOTES, (Notice of dishononr.) The following 
notice of dishonour held sufficient: “ Your draft upon C. is re- 
turned to us unpaid, and if not taken up in the course of this day, 
proceedings will be taken against both you and him for the recovery 
thereof.” (6 Ad. & E. 499; 2 M. & W. 799; 2 Q. B. 388.) 
Robson vy. Curlewis, 3 G. & D. 69. 

2. (Bill of exchange—Cancellation by mistake.) The plaintiff 
was the holder of a bill accepted by one Jellicoe, payable at the 
house of the defendants, his bankers. On the morning on which 
the bill became due, a clerk of the plaintiff’s bankers took it to 
the clearing-house, and put it into the defendants’ drawer, from 
whence it was taken by a clerk of the defendants to them at their 

 banking-house in order that they might determine whether they 
would pay it or not. The acceptor having sufficient funds in their 
hands to pay the bill, the defendants cancelled the acceptance by 
drawing lines along and across the name of the acceptor, in the 
manner usual with London bankers when they intend to pay bills 

‘ payable at their houses. Jellicoe, the acceptor, on the »ame day, 
having determined to stop payment, ordered defendants not to pay — 
the bill, whereupon they wrote upon it, ‘ cancelled by mistake— 
orders not to pay,” and in that state returned it to the plaintiffs 
bankers at the clearing-house, within the usual time for returning 
bills which the bankers at whose houses they are made payable 
determine not to pay. ‘The drawers and indorsers were foreign 
merchants, residing abroad, and one of the latter had addressed 
the bill “in case of need” to a house in London, but on its after- 
wards being presented there the bill was refused payment, on 
account of cancellation. 

In assumpsit by the holder of the bill against the bankers, the 
promise alleged was that “in consideration that the plaintiff would 
deliver the said bill to the defendants without receiving the sum 
of money expressed therein at the time of such delivery, the 
defendants promised the plaintiff that they, the defendants, would, 
until they should have determined whether they would pay the 
sum of money in the said bill expressed or return the bill to the 
plaintiff, use due care to prevent the acceptance from being defaced 
or obliterated, and would, upon being required so to do, in a rea- 
sonable time in that behalf, pay to the plaintiff the said sum of 
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money, or return the bill to the plaintiff without having cancelled 
or destroyed the acceptance.” 

Upon a special verdict finding the above facts, and finding fur- 
ther that it is usual for bankers to cancel such bills and cheques 
as are intended to be paid, by drawing lines along and across the 
name of the party for whom the payment is intended to be made, 
and that when a cancellation has occurred through error or mis- 
take, the same has been indicated by writing on the bill or cheque 
returned: Held, that the facts found did not sustain the unqualified 
promise laid in the declaration; neither did they entitle the plain- 
tiff to recover upon a count for money had and received, for that 
a banker does not become liable to pay.the amount by defacing 
or neglecting to return the bill, though possibly he may, by so 
doing, if-it be done wrongfully, become liable to damages for his 
breach of duty. Warwick v. Rogers, 6 Scott, N. R. 1. 

. (Notice of dishonour.) B., the plaintiff’s agent at Sunderland, 
having occasion to remit money to the plaintiff, paid the amount 
into the defendant’s bank at Sunderland, and received a bill of 
exchange indorsed by the defendant, which he, B., indorsed and 
transmitted to the plaintiff. The bill fell due on Saturday, October 
31st, and was dishonoured. On that day the plaintiff wrote to B. 
a letter, which B. received on the Monday, containing the follow- 
ing:—*“I have also to apprise you, that the draft for 331. 14s., 
due the Ist of November [Sunday], has been duly presented this 
day and returned dishonoured; probably it may be up on Monday ; 
it is drawn on P. and Co.; it will be proper to advise the drawers, 
in case the acceptors do not remit.” On the Wednesday following, 
B. gave notice to the defendant of the dishonour: Held, too late. 

The holdér of a bill of exchange need not inform a party, to 
whom he gives notice of its dishonour, that he looks to him for 
payment. Miers v. Brown, 11 M. & W. 372. 

. (Promissory note payable by instalments, within 3 & 4 Ann. c. 
9.) A promissory note payable by instalments is assignable within 
the stat. 3 & 4 Ann. c. 9; and the maker is entitled to the days 
of grace upon the falling due of each instalment. Oridge v. Sher- 
borne, 11 M. & W. 374. 

5. (Parol acceptance.) A promise to accept a bill not yet drawn 

does not amount to an acceptance of it; although the bill be dis- 
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counted for the drawer on the faith of such promise. (3 Burr. 
1663; 1 East 98; Holt N. P. C. 181; 4 Campb. 393.) Bank of 
Ireland y. Archer, 11 M. & W. 383. 

6. (Aleration of—Pleading.) In an action by the payee against 
the maker of a joint and several promissory note, the defendant is 
not entitled, under the plea that he did not make the note, to set 
up as a defence that he signed the note as surety, on the faith 
that other persons would also sign it as sureties, and that the name 
of one of them who had so signed was cut off from the note. (2 
C. M. & R. 291; 4 M. & W. 417; 9 Ad. & E. 926.) 

Semble, that the note was vitiated by cutting off the signature 
of one of the joint and several makers from it. Mason v. Bradley, 
11 M. & W. 590. 

. (Presentment of bank note.) In an action of debt for money had 
and received, it appeared that on Saturday evening the plaintiff 
gave change of a 5/. bank note of Messrs. P. and Co.’s bank, to 
the defendant at his request; on Monday morning the banking- 
house of Messrs. P. and Co. was opened for two hours, and then 
closed, and the partners afterwards became bankrupts; no pay- 
ments were made, and the jury gave an opinion that if the note 
had been presented, it would not have been paid. The note was 
not in fact presented, but on Monday the plaintiff sent it to the 
defendant and requested to have his money returned; the defendant 
at first promised to return it, but afterwards refused: Held, that 
the obligation on the holder of the note in such a case is to give 
prompt notice to the person from whom he received it of the stop- 
page of the bank, and to tender the note back to him, and that in 
the particular case the plaintiff had done all that he was bound to 
do, and was entitled to recover, although there had been no pre- 
sentment of the note. Turner v. Stones, 3 D. P. C. 122. 

BOND. (During co-partnership, vacated by change of firm— 

Nonsuit.) Debt by A., the surviving obligee of a bond, against 
a surety. The plea set out the condition of the bond, which re- 
cited that A., B., and P. had lately entered into co-partnership, and 
that it had been agreed that P. should be the acting partner, and 
that the defendant, as his surety, should become bound to A. and 
B., and it was conditioned for the performance by P. of all and 
every the covenants on his part to be observed in a certain deed 
8* 
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of co-partnership of the 1st January, 1830, and made between A.,_ 
B., and P., and also for the delivery to A. and B.-by P. during 
such time as he should continue the acting partner in the said 
trade of the said co-partnership, of a true account of all moneys 
which should come into his hands. The plea then averred per- 
formance by P. in the words of the condition to A. and B., oe 
the life of B., and to A. since the decease of B. 

The replication set out the partnership deed. The deed pro- 
vided that the parties thereto would, from the day of the date of 
the deed, and up to the Ist of July, 1841, be partners; that P. 
should be sole acting partner; and that he, “ during all the term 
of that co-partnership,” should discharge the duties of acting part- 
ner; that once every year “the parties thereto” would meet and 
settle accounts “ relative to the said co-partnership;” that if any 
of them, “the said parties thereto, their executors and adminis- 
trators,” should wish to withdraw from “that co-partnership at 
the end of the seventh year of the said co-partnership,” he might 
do so on giving notice, and “ that then that present indenture of 
co-partnership” should determine as to the party giving notice. 

The deed then provided, “ that any of the partners in the said 
joint trade or business should be at liberty to transfer in his life- 
time his share therein, or any part thereof, to any one or more of 
his sons,” and to dispose of his share by will to any person or 
persons whatsoever; “and that the son or sons, or other person 
or persons, to whom any such transfer or disposition should be 
made, and in default of such transfer or disposition, then that the 
executors or administrators of such partner so dying, should be 
deemed, &c. as a partner or partners in the said joint concern 
during the then residue thereof,” &c. 

The replication then assigned as a breach of the condition of 
the bond, that P., after the decease of B., one of the partners, 
delivered false accounts. . 

The rejoinder took issue on the replication. 

At the trial a breach was proved to have been committed as 
assigned, after the death of B., but before any other change in the 
firm had taken place. 

A nonsuit was claimed, on the ground that the bond so con- 
ditioned for accounting during the co-partnership in the deed was 
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discharged on the death of one of the partners, and that no breach 
had been proved within the terms of the condition: Held, 1. That 
there could be no nonsuit, as at nisi prius issues must be taken to 
be well raised, and the issue joined as to a breach after the death 
of one of the partners had been proved. 

2. That judgment must be arrested, as the condition in the 
bond for P.’s accounting to A. and B. applied merely to the co- 
partnership by the three parties to‘the deed, and the obligation of 
the surety had determined on the death of B. Chapman v. Beck- 
ington, 3 G. & D. 33. 

CHARITABLE TRUST. By deeds bearing date 12th and 13th 
January, 1704, certain estates in the county of York were con- 
veyed by lady H. to trustees, and by an indenture of the 13th 
January, 1704, the trusts were, amongst other things, declared to 
be as follows: That the trustees (after payment of certain charges 
and expenses) should out of the residuary rents and profits pay 
such sums of money, yearly or otherwise, to such and so many 
poor and godly preachers for the time being of Christ’s holy 
gospel, and to such poor and godly widows for the time being of 
poor and godly preachers of Christ’s holy gospel, at such time 
or times, and for so long time or times, and according to such 
distributions, as the said trustees and managers for the time being 
or any four or more of them should think fit, and employ and 
dispose of such sums of money in such manner for the encouraging 
and promoting the preaching of Christ’s holy gospel, in such 
poor places as the said trustees and managers for the time being, 
or any four of them, should think fit, and also employ and dispose 
of such sums of money, yearly or otherwise, as and for exhibitions 
for such or so long time or times, for or towards the educating of 
such young men designed for the ministry of Christ’s holy gospel, 
never exceeding five such young men at one and the same time, 
as the trustees and managers for the time being, or any four or 
more of them, should approve and think fit; and as to all the 
remainder of the residuary rents and profits of the premises, that 
the said trustees should employ and dispose of the same in and for 
relieving of such godly persons being in distress, being fit objects 
of the said dame S. H.’s bounty, as the trustees and managers 
for the time being, or any four or more of them, should think fit. 
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By deeds of the 25th and 26th of April, 1707, an almshouse 
and additional lands were conveyed by lady H. to the same 
trustees, and by an indenture of the 26th of April in that year 
the trusts thereof were declared, amongst others, as follows: That 
the almshouse should be used as an hospital for poor people in 
such manner as the same then was, subject to the regulations 
thereinafter mentioned, and after providing for expenses, &c., that 
the trustees should, out of the rents and profits of the residue of 
the premises, raise the clear yearly sum of 601. and distribute and 
dispose of the same for the benefit and support of the poor people 
placed, or which the trustees and managers for the time being, or 
any four or more of them, should from time to time place, in the 
said hospital, in such proportions, and at such times, and to such 
purposes as the said dame S. H. had declared or should thereafter 
declare in any writing signed by her, or in any rules appointed 
or to be appointed by her or by her order, to be signed by her, 
for the choosing and government of the said poor people; that the 
trustees and managers for the time being, or any four or more of 
them, should place to the number of ten poor persons in the said 
hospital, whereof nine to be always poor widows or unmarried 
women, so long as they should continue such, being of the age 
each of them of fifty-five years or upwards, and the tenth person 
to be a sober and pious poor man who might be fit to pray twice 
a day, every morning and evening, with the rest of the poor of 
the almshouse, and, in default thereof, the tenth to be a poor 
woman qualified as the other nine. By the rules and regulations 
provided by the foundress for the almshouse, it was amongst other 
things declared that none of evil fame or report should be admitted, 
but such as were poor and piously disposed, and of the Protestant 
religion; that every almsbody should be one that could repeat 
by heart the Lord’s Prayer, the Creed, and Ten Commandments, 
and Mr. Edward Bowles’s Catechism; and that all the almspeople, 
when not disabled by weakness, should duly repair to some reli- 
gious assembly of the Protestant religion every Lord’s day 
forenoon and afternoon, and at other opportunities to attend the 
ordinances of God. 

Held, first, that extrinsic evidence was not admissible for the 
purpose of determining who were entitled, under the terms “ godly 
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preacher of Christ’s holy gospel,” “ godly persons,” and the other 
descriptions contained in the deeds of 1704 and 1707, to the benefit 
of the charity.—Gurney B., Williams J., Coleridge J., dissenting. 

Secondly, that the trusts of those deeds were applicable to all 
ministers, congregations, and poor persons being Protestant Trini- 
tarian Dissenters.—Williams J., Erskine J., and Maule J., hold- 
ing that they were equally applicable to ministers, dc. of the 
Established Church. 

Thirdly, that in construing the deed of 1704, the provisions of 
the deed of 1707 were not to be referred to.—Gurney .J., Williams 
J., and Coleridge J., dissenting. 

Fourthly, that upon the true construction of the deed of 1704, 
ministers or preachers of what is commonly called Unitarian belief 
and doctrine and the irwidows, were excluded from being objects 
of the charities of that deed. 

Fifihly, the like ase to the deed of 1707. 

Sixthly, that ministers, preachers, widows and persons of Uni- 
tarian belief and doctrine are not, in the present state of the law, 
incapable of partaking of such charities or any of them. Shore. v. 
Wilson [in the house of lords], 5 Scott, N. R. 958. 
CONTRACT OF SALE. (Acceptance of goods by purchaser— 
Agency of necessity.) The plaintiffs, merchants at Dieppe, sold 
to the defendant, a merchant at Wisbech, a quantity of oil cake, 
which was delivered to the defendant there in December, 1841, and 
paid for by him. The defendant afterwards, conceiving that the 
cargo did not answer the sample, landed a portion of it for the 
purpose of examination, and subsequently landed the whole, stored 
it in a public warehouse, and wrote to the plaintiffs, informing 
them that it lay there at their risk and costs, and requiring them 
to take it back; which the plaintiffs refused todo. After some 
correspondence, the defendant, in May, 1842, gave the plaintiffs 
notice that the cargo was lying at the warehouse at their disposal, 
and that if no directiins were given by them, it would be sold, and 
the proceeds applied in part payment of the defendant’s damages. 
The plaintiffs answered, that they considered the transaction at 
an end, and demanded payment of the price. The defendant 
thereupon offered the cargo for sale in his own name, and in July 
sold it in his own name to a third party :— 
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Held, that these facts sufficiently showed an acceptance of the 
goods by the defendant, after which he could not treat the contract 
as rescinded; thet he was not to be considered an agent of the 
-plaintifis from necessity to dispose of the goods; and that he could 

. not, in an action against him for the price, set off money paid by 
him to the plaintiffs, for the price of another cargo, as money 
received by them to-his use. Chapman y. Morton, 11 M. & W. ) 
534. 

CORONER’S INQUISITION. (Where the death and cause of 
death are in different jurisdictions.) The statute 2 & 3 Edw. 
3. c. 24, which enacts that where a mortal wound is given felo- 
niously in one county and death ensues from it in another county, 
a coroner shall have jurisdiction to take the inquisition in the 
county where the death happens, does not apply to deaths from 
accidental injury. 

2. Nor, semble, where death ensues in a borough from a felo- 
nious injury inflicted out of the borough. . 

3. Where death ensues in a borough from an accidental injury 
inflicted out of the borough, the borough coroner has no jurisdiction 
to take an inquisition either by common law or statute. [But see 
now stat. 6 Vict. c. 12. (11 April, 1843.)] Reg. vy. Great Western 
Railway Company, 2 G. & D. 773. 

CORPORATION. (Contract by—Condition precedent.) In the 
case of a contract entered into with a corporation, which is eze- 
cuted before action brought, and under which the defendant has 
received the whole benefit of the consideraticn for which he bar- 
gained, it is no answer to an action of assumpsit by the corpora- 
tion, that the corporation itself was not bound by the contract, by 
reason of its not having been made under their common seal. 

Even if the contract had been executory only on the part of the 
corporation, semble, that their suing upon it would amount to an 
admission on the record by them that such contract was duly 
entered into on their part, so as to be obligatory on themselves; 
and that such admission on the record would estop them from set- 
ting up as an objection in a cross action that the contract was not 
sealed with their corhmon seal. 

The declaration sta ed, by way of inducement, that the defend- 
ants had presented a petition to the house of commons for a bill 
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for draining and reclaiming certain slob or waste land in Ireland, 
the introduction of which bill was opposed by the plaintiffs, and 
also by one R. Ogilby on his own behalf; and then proceeded to 
allege, that by an agreement made on the 17th of March, 1838, 
“ between I. D. Towse on behalf of the plaintiffs,” of the first part, 
one Kensit on behalf of Ogilby of the second part, and the defend- 
ants of the third part, for preventing expense and settling rights, 
it was agreed that the plaintiffs and Ogilby should respectively 
withdraw all opposition to the further progress of the bill; that the 
powers and clauses to be inserted in the act should be agreed and 
settled by the solicitors, in order that the bill might be as perfect 
and beneficial to all parties as it could be made, and that any dis- 
| putes should be settled by Mr. Brodie, whose determination was 
to be final; that the plaintif/s and Ogilby respectively should use 
all reasonable means and endeavours to promote the progress of 
the bill and to procure an act of parliament to pass thereupon ; 
that part of the slob should be allotted and given to the plaintiffs 
and a proportion of the slob allotted and given to Ogilby; that 
such slobs should be absolutely reserved in the act to the plaintiffs 
and Ogilby respectively, free of expense of draining, é&c.; that the 
defendants would, on passing of the act, pay the plaintiff 1000/., 
and that the defendant would pay all costs of and attendant upon 
the application for and obtaining the act; that the allotments should 
be taken by plaintiffs and Ogilby in full of all rights, and that they 
would indemnify the defendants against claims of tenants, &c. 

The defendant pleaded fourthly, that the plaintiffs did not con- 
tinually, from time to time and at all times, up to and until the 
time of passing of the act of parliament, use all reasonable means 
and endeavours to promote the progress of the said bill, and to 
procure an act of parliament to pass thereupon: Held, that the 
matter stated in the plea did not amount to a condition precedent. 

The fifth plea stated, that the plaintiffs presented a petition to 
the house of lords against the preamble of the bill: Held bad, as 
an argumentative traverse either of the averment that the plaintiffs 
withdrew their opposition to the bill, or of the averment that they 
used all reasonable means to promote the bill, without distinctly 
showing to which it was intended to apply. Fishmongers’ Com- 
pany v. Robertson, 6 Scott, N. S. 56. 
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COVENANT. (Joint or several.) Covenant: The declaration 
stated that A. and B., his wife, were seised in fee in right of B. of 
an undivided moiety of certain premises, and that by indenture 
between A. and B. and C. of the one part, and the defendant of the 
other part, the parties of the first part demised the said premises 
to the defendant, and that the lessee made covenants to repair, &c., 
in respect of which the action was brought, with A. and B., his 
wife, and C. and the heirs and assigns of B. and C. respectively : 
Held, that as the demise was joint, and the covenant joint, the 
covenantees might have maintained a joint action on the covenants, 
and therefore they must sue jointly, and that A. and B. could not 
sue alone without C. (1 Lev. 109; 3 B. & C. 353.) Foley v. 
Addenbrooke, 3 G. & D. 64. 

- (Condition precedent.) Covenant: The declaration stated, that 
by indenture the plaintiff demised a dwelling-house and premises 
to the defendant, and the defendant thereby covenanted that he 
would expend 100/. in substantial improvements of and additions 
to the dwelling-house, under the direction and with the approbation 
of some competent surveyor, to be named by and on the part of 
the plaintiff. Breach, that the defendant did not expend 1002. on 
substantialjimprovements and additions to the said dwelling-house, 
under the direction or with the approbation of a competent sur- 
veyor, to be named by and on the part of the plaintiff, but ne- 
glected and refused so to do, although the plaintiff was always 
ready and willing to appoint a competent surveyor to approve of 
such substantial improvements and additions: Held, that the 
breach was bad, for that the appointment of a surveyor was a con- 
dition precedent to the defendant’s liability to expend the 1001. 
Coombe v. Greene, 11 M. & W. 480; 2 D. P. C. (N. 8.) 1023, 
DEBTOR AND CREDITOR. (Composition deed—Liability of 
preferred creditor.) Where the defendant, being a creditor of the 
plaintiff, entered into a composition deed, with the other creditors, 
to receive 10s. in the pound, under an agreement with the plaintiff 
that he would give the defendant his promissory note for the 
remainder of his debt, which the defendant should keep in his own 
hands; and the note was accordingly given, and the composition 
paid to the defendant ; and he negotiated the promissory note, the 
holder of which enforced payment from the plaintiff: Held, that 
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the plaintiff might recover back from the defendant the sum so paid 
by him, in an action for money paid. (6 M. & Selw. pisg 
Horton v. Riley, 11 M. & W. 492. © 

DEED. (Alteration in, when vitiated by.) A power of attorney 
was executed abroad, appointing B. the attorney. It was delivered 
to Henry B., who, according to the evidence, was the party meant 
to be authorized by it; and he filled up the blank with his Chris- 
tian name, “ Henry :” Held, that the power was not invalidated 
thereby. Eagleton v. Gutteridge, 11. M. & W. 465; 2 D. P. C. 
(N. 8.) 1053. 

DEVISE. (Republication of.) A will of lands made before Janu- 
ary Ist, 1838, and revoked, may, under stat. 1 Vict. c. 26, ss. 9 
and 34, be republished after that day by a codicil attested by only 
two witnesses. Andrews v. Turner, 3 Q. B. 177. 

2. (Defeasible fee.) A.B. being seised in fee simple of certain lands 
and hereditaments at W., by his will gave all his real estate at W. 
to his godson, G. H. A., when and so soon as he should attain his 
age of twenty-one years; but in case his said godson should die 
under the age of twenty-one years, then the testator directed that 
his said estate at W. should sink into and form part of his resi- 
duary estate; and he gave all the residue of his real estates to J. 
C. subject to various limitations and provisions. The testator con- 
tinued seised in fee simple of the said lands and hereditaments at 
W. until his death, and he died without revoking or altering his 
will, leaving his godson, G. H. A., an infant of the age of twelve 
years: Held, that G. H. A., on the decease of the testator, took 
an estate in fee simple in the lands and hereditaments at W., sub- 
ject to be devested in the event of his dying under twenty-one and 
without issue. Phipps v. Akers, [in the house of lords] 5 Scott, 
N. R. 955. 

3. (To executor—Power of sale under.) A testator, after directing 
all his just debts to be paid, and bequeathing certain personal 
estate to his wife for life, devised a freehold house to her “ for her 
natural life, with liberty to sell it in case a good offer is made, and 
invest the proceeds of it in the 5/. per cent. stock, for her benefit 
during her life.” And in a subsequent part of the will he desired 
that, “at the death of his wife, the residue of his estate might then , 
be collected, including the proceeds of the house and lot, if not 
VOL. III. 9 
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previously sold, to be then disposed of to good advantage, to be 
divided as follows,” &c. He appointed his wife, the plaintiff, and 
one R. C., to be executrix and executors of his will. The plain- 
tiff and the widow proved the will. R.C., the other executor, 
died in the lifetime of the widow. After the death of the widow, 
the plaintiff, the surviving executor, entered into a contract with 
the defendant for the sale of the house: Held, that, whether there 
were or were not debts unpaid, and whether it was or was not 
uncertain whether any debts remained unpaid, the plaintiff had 
a power to sell and convey the house in fee simple. 

Quere, whether the widow could have sold the house in her 
lifetime, without the concurrence of the executors. Forbes y. 
Peacock, 11 M. & W. 630. 
DISTRESS. (What goods distrainable—Pleading.) Materials 
in a manufacturer’s house for the purpose of his trade are not dis- 
trainable for rent. 

And where, in trover for silk, the defendant justified taking it on 
the premises of C. as a distress for rent due from C., and the plain- 
tiff replied that, before and at the time, &c., he carried on the 
business of a silk manufacturer, and C. carried on the business 
of a silk weaver on the said premises, and that plaintiff, shortly 
before, &c., did in the way of his said trade and business, employ 
the said C. in the way of his said business and calling as his 
workman, for certain wages in that behalf, to weave and manu- 
facture into velvet, on the said premises, certain silk of the plain- 
tiff (which was the subject of the distress): Held, on general 
demurrer, that the silk was sufficiently shown to have been on C.’s 
premises for the purpose of C.’s trade, and therefore exempt from 
distress. Gibson v. Ireson, 3 Q. B. 39. 

. (For rent, what entry justified under—Pleading.) In trespass 
for breaking the outer door, and entering the plaintiff’s dwelling- 
house, and seising his goods, the defendant may give in evidence, 
under a plea of not guilty by statute, that he had entered under a 
warrant of distress for rent, and was forcibly turned out of pos- 
session, and thereupon broke the door and entered, in order to 
seise the goods. Eagleton v. Gutteridge, 11 M. & W. 465; 2 
D. P. C. (N. 8.) 1053. 

EJECTMENT. (Intitling declaration.) An error in the title of a 














DIGEST OF ENGLISH CASES—COMMON LAW. 99 








declaration in ejectment, such as intitling it of a term not yet ar- 
rived, will not disintitle the lessor of the plaintiff to a rule for 
judgment, even though the notice has no date. Doe d. Woodroffe 
v. Roe, 5 Scott, N. R. 800. 

2. (Distributing verdict in—Irregularity in jury process, conse- 
quences of.) Where a defendant in ejectment has entered into the 
ordinary general consent-rule, the verdict is general, and the de- 

J fendant is not entitled to have it entered for him as to any part of 

the premises to which the lessor of the plaintiff fails to prove a 
title. (20. M. & R. 281; 4 N. & M. 42.) 

In ejectment, the cause was misdescribed in the venire and dis- 
tringas juratores, as being “ between sir S. D. Knight” (the lessor 
of the plaintiff,) instead of “ John Doe on the demise of,” &c. “and 
A. R. defendant.” The objection was taken at nisi prius, before 
the jury were sworn, and overruled: Held, no ground for grant. . 
ing a new trial. (9 M. & W.685.) Doe d. Davenport v. Rhodes, 
11 M. & W. 600. 

8. (Service.) Service of a declaration and notice in ejectment on.a 
clerk of the tenant (an attorney) who, in his absence, accepted 
service thereof for him: Held, sufficient. Doe d. Gowar v. Roe, 
6 Scott, N. R. 41, 8. C.; nom. Doe d. Bower v. Roe, 2 D. P, C. 
(N. S.) 923. 

4. (Amending date of demise.) A judge at nisi prius may, under 3 

& 4 Will. 4, c. 42, s. 23, amend a declaration in ejectment by 
altering the date of the demise; and that whether the day laid in 
the declaration is a wrong or an impossible day. (3 Man. & G. 
229.) Doe d. Simpson v. Hall, 3 D. P. C. (N. 8.) 49. 

5. (Service.) Where the tenant in possession had quitted the pre- 
mises and could not be found, and it was believed was gone to 
America; and service of the declaration and notice was effected 
on the premises, upon a person who appeared to be employed as 
agent to see that the house was kept in repair, and by sticking 
copies on the door: the court granted a rule nisi for judgment 
against the casual ejector, to be served in the same manner.. (1 
D. P. C. 456; 3 M. & W. 279.) Doe d. Tabay v. Roe, 3 D. P. 
C. (N.S.) 118. 

6. (Same.) Where the service was upon a servant on the premises, 
and the day after the commencement of term the tenant, having 
the declaration and notice in his hands, agreed that it should be 
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good service, the court granted a rule nisi for judgment. Doe d. 
Middleton vy. Roe, 3 D. P. C. (N.S.) 149. 

7. (Proof necessary under 4 Geo. 2, c. 28.) On the trial of an eject- 
ment brought under the 4 Geo. 2, c. 28, s. 2, it is essential that 
the lessor of the plaintiff prove the fact and the‘ date of the service 
of the declaration in ejectment. Doe d. Gooch y. Knowles, 3 D. 
P. C. (N. 8.) 198. 

ESTOPPEL. (To deny interest entitling the party to grant a power 
of distress—Construction of deed—Leap year.) Replevin: 
Avowry because plaintiff owed defendant 800/., and afterwards, 
by indenture of the 29th of August, 1832, between them, plaintiff 
covenanted to pay the 800/. with interest, “on the 29th February 
next ensuing,” and granted that as often as the interest should be 
in arrear, defendant might distrain on the land in question, and 
certain interest was in arrear. Plaintiff set out the deed on oyer, 
by which it appeared that defendant, under a power recited therein, 
appointed that the premises should be to his own use forever, sub- 
ject to a proviso that, if the plaintiff should pay the 800/. with in- 
terest, on the 29th February then next ensuing, defendant would 
convey as plaintiff should direct. Covenants, that after default in 
payment, defendant might enter and take the rents and profits to 
his own use, and that until default plaintiff might hold and enjoy. 
Then followed the distress clause stated in the avowry. The 
plaintiff then pleaded that, at the time of making the indenture, he 
had no estate in the premises, to enable him to grant the said 








power of distress: Held, on special demurrer, that the plea was 
bad, as it appeared that the plaintiff had granted a license to dis- 
train, and that he could not object that he. had no estate. 

2. The indenture having been made on the 29th August, 1832 
(being leap year), the words 29th February, then next ensuing, 
were construed to mean the 29th February in the next leap year. 
Chapman v. Beecham, 3 G. & D. 71. 

EVIDENCE. (Admissibility of declaration of third party.) In 
an action for assault and false imprisonment, defendant justified 
arresting plaintiff on a charge of having forged the acceptance of 


4 one D. to a bill of exchange. At the trial, a witness called for the 
plaintiff stated that plaintiff and defendant went with him to D.’s 
on the day following D.’s refusal to pay the bill; that the defend- 
ant in the plaintiff’s presence reminded D. that he had on the pre- 
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2. 


ceding day charged the plaintiff with forgery, in a conversation 
with the person by whom the bill was presented; and that on that 
occasion D. neither admitted nor denied that such conversation 
had taken place. A witness called for the defendant, to prove the 
dishonour of the bill, stated that he accompanied the defendant to 
D., who refused to pay the bill; and the witness was then asked 
what D. said at the time of such refusal; to which he answered 
that D., in effect, said that the acceptance was forged by the plain- 
tiff: Held, that this question and answer were properly received 
in evidence. Perkins v. Vaughan, 5 Scott, N. R. 881. 


. (As to sufficiency of stamp, to be decided by the judge.) Where 


the admissibility of a bill of exchange, purporting to be a foreign 
bill, and stamped accordingly, was objected to on the ground that, 
though it purported to be drawn abroad, it was in fact an inland 
bill, drawn in London, and evidence was offered to prove that fact; 
Held, that the judge ought to have received the evidence in that 
state of the cause, and decided upon the admissibility of the instru- 
ment, and not to have received the evidence afterwards, as part of 
the defendant’s case, and submitted to the jury. Bartlett v. Smith, 
11 M. & W. 483. 


. (Secondary evidence—Search for attesting witness.) In an ac- 


tion on an attested agreement, it was proved that the attesting wit- 
ness, some months ago, had been seén to embark on board a vessel 
bound for America; that a letter had since been received from 
him, and marked by him “ ship-letter;”*and that he had not since 
been seen at a lodge of Odd Fellows to which he belonged: ‘Held, 
sufficient to let in secondary evidence. Davidson v. Carr, 2 D. 
P. C. (N. 8.) 1034. 


EXECUTOR AND ADMINISTRATOR. (What executors must 


sue.) One of several executors who has renounced probate, must 
still join in an action for a debt due to the testator. Creswick v. 
Woodhead, 5 Scott, N. R. 778. 

(Retrospective title of administrator.) Trespass de bonis aspor- 
tatis is maintainable by an administrator for a trespass committed 
on the goods of the intestate, after his death and before adminis- 
tration granted. (Com. Dig. Administration (B. 10); Styles 341 ; 
Roll. Abr. Trespass (J.) pl. 2.) Thorpe v. Smallwood 3 D. P, 
C. (N.S.) 24. 

g* 
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FRAUDS, STATUTE OF. (Memorandum within s. 17.) An 
order for goods, ‘*on moderate terms,” is a sufficient memoran- 
dum within the 17th section of the Statute of Frauds. (5 B. & C. 
583; 10 Bing. 482.) Asheroft vy. Morrin, 4 Man. & G. 450. 

FRAUDULENT REPRESENTATION. (Action for, when main- 
tainable.) If a party makes an untrue representation to another 
for a fraudulent purpose, with the intent to induce the latter to do 
an act which he afterwards does to his prejudice, an action on the 
case for deceit lies, and it is not necessary to show also that the 
defendant knew the representation to be untrue. Taylor v. Ashton, 
11 M. & W. 401. 

GAMING. Where a person loses money by gaming, to the amount 
of 101. and more, and pays it by a cheque on a banker, which is 
cashed by the banker on a subsequent day and ina different parish; 
the offence prohibited by the 9 Ann. c. 14, s. 2, is committed at 
the place where the money is lost and won, and not at that where 
the cheque is cashed, and therefore an action under that section 
by & common informer, for the sum lost and the treble value, is 
properly brought on behalf of the poor of the parish in which the 
play took place. 

Such a transaction is substantially a gaming for ready money, 
and not a gaming on credit. 

Semble, however, that the 9 Ann. c. 14, s. 2, is not confined to 
a gaming for ready money only. Smith v. Bond, 11 M. & W. 
549. 

GRANT FROM THE CROWN. (When avoided by misdescrip- 
tion of the subject-matter.) By indenture of February, 1533-4, 
under the conventional seal of the monastery of St. Peter at West- 
minster, the manor of Allfarthing was demised to S. Cromwell for 
sixty years, from the feast of St. Michael then next ensuing. By 
letters patent of the 25th July, 1576, queen Elizabeth granted the 
same manor to E. Snowe for thirty-one years from the expiration, 
surrender, &c. of the demise to Cromwell, reserving a rent of 261. 
13s. 4d. By letters patent of the 12th April, 1594, queen Eliza- 
beth granted the same manor to John Bowyer for twenty-one 
years, from the expiration, surrender, &c. of the grant to E. Snowe, 
reserving the same yearly rent of 261. 13s. 4d. By indenture of 
the 15th June, 1624, king James I. demised the manor to Holrent 
and others (in trust) for ninety-nine years, from the feast of St. 
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Michael then last past; in this indenture the manor is described to 
be of the yearly rent (beyond reprizes) of 251. 3s. 3d., and to have 
been parcel of the possessions of the late monastery of Westmin- 
| ster, and afterwards annexed to the honour of Hampton court. By 
indenture of 8th March, 1625-6, the trustees demised the manor 
to E. Porter for thirty-one years, from the feast of St. Michael, 
1626, or from the end, surrender, &c. of the term then existing, 
reserving the ancient yearly rent or sum of 261. 13s. 4d. By in- 
denture of the 29th March, 1628, the trustees, by the direction of 
Charles I., assigned to E. Porter the whole of their interest in the 
term of ninety-nine years, at and under the yearly rent of 261. 
13s. 4d., until the expiration of the existing leases, that is, until 
the year 1677, and from that until the determination of the said 
term of ninety-nine years, at and under the yearly rent of 401. 
By letters patent of the 2d July, 1628, king Charles I. confirmed 
the leases so granted to E. Porter, and, in consideration of 3001. 
by him paid, granted the reversion of the manor, after the deter- 
mination of the ninety-nine years’ term, to T. Porter in fee: —* to 
be held of the said king, his heirs and successors, as of his said 
majesty’s honour of Hampton court by knight’s service (that is to 
say), by service of half a knight’s fee, and without any rent or 
| other thing to be rendered to the said king, his heirs and succes- 
sors, during the residue of the said term of ninety-nine years; and 
after that term is finished, rendering annually to the said king, his 
heirs and successors, out of-and for the aforesaid demise or manor 
of Allfarthing, and other the premises thereby granted, 40/., into 
the hands of the bailiffs or receivers of the premises for the time 
being, or into the receipt of the exchequer of the said king, his 
heirs or successors, at the feast of St. Michael the Archangel, and 
the Annunciation of the Blessed Virgin Mary, by equal portions 
to be paid forever,” with power of distress. 

By letters patent of the 3d February, 1664, king Charles II. 
granted to the earl of Sandwich in tail male, amongst other things 
—‘ all that yearly rent of 261. 13s. 4d., by certain letters patent 
of our said father, under his great seal of England, bearing date 
the 2d day of July, in the fourth year of his reign (1628), to T. 
Porter made, to our said father, his heirs and successors, issuing 
or reserved, or mentioned to be reserved, out of or for all that 
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lordship or manor of Allfarthing, in &c., with all its rights, mem- 
bers and appurtenances, and out of all other lands, tenements, 
rents, and hereditaments whatsoever, and every part thereof, 
chargeable with the said annual rent or fee-farm of 261. 13s. 4d., 
by the aforesaid letters patent of our said late father above men- 
tioned, to the same T. Porter, his heirs and assigns forever granted 
or mentioned to be granted, or out of or for any of the premises 
alone or together with any lands, tenements, rents, and heredita- 
ments in the letters patent above mentioned contained.” 

No rent of 401. had ever been put in charge by the crown in 
respect of the said manor, nor had any rent of 40/. ever been paid 
to or demanded by the ear! of Sandwich, either during the term of 
ninety-nine years or since the expiration thereof. An annual rent 
of 261. 13s. 4d., issuing out of the manor of Allfarthing, had been 
paid to the earls of Sandwich for many years past, by half-yearly 
payments, at Lady-day and Michaelmas, old style. There was 
no evidence to show when the earls of Sandwich commenced the 
receipt of such rent of 261. 13s. 4d. The rental and steward’s 
books of the Sandwich family of an earlier date than 1798 were 
destroyed by an accidental fire. The earliest in existence was in 
that year. In it the rent of 261. 13s. 4d. was stated to have been 
received, and the same rent had been paid to the earls of Sand- 
wich from that time down to the 11th October, 1837. 

In a conveyance of the manor in 1723 from John Porter to the 
Sutton family, the covenant against incumbrances contained an 
express exception “ of a fee-farm rent of 401. payable to the crown 
in respect of the said manor.” 

Upon a case stated for the opinion of the court, with liberty to 
them to draw any inferences they deemed fit, as if the case were 
tried by a jury: Held, first, that there being no period to which, 
upon the facts stated in the case, a jury could reasonably assign 
the commencement of the rent, 261. 13s. 4d., other than the year 
at which it would become payable to the Sandwich family under 
the grant of Charles II., the inference was that it had been paid 
from that time. 

Secondly, that the owners of the manor at all times had notice 
of the existence of an annual rent reserved out of the same manor 


to the crown. 
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Thirdly, that the misdescription in the grant of Charles II. to 
the earl of Sandwich, as to the amount of amnual rent and the 
crown’s interest therein, was not of such a nature as to invalidate 
i the grant. 

The cases in which the king’s grant has been held to be avoided 
by reason of any misdescription or mistake therein, appear to fall 
within one of three classes. First, where the king has by his 
grant professed to give a greater estate than he has in the subject- 
matter of the grant. Secondly, where he has already granted the 
same estate, or part of the same estate, to another. Thirdly, 
where he has been deceived in the consideration expressed in his 
grant; as where the consideration has been untruly stated, or the 
subject of the grant is recited to be of less value than it really is, 
or where the king recites a former grant of an office for life, and 
a surrender, and then grants the same office for life, or the office 
had not been surrendered. Gledstanes v. The Earl of Sand- 
wich, 5 Scott, N. R. 689. 

GUARANTEE. (Variance.) A declaration on a written guaran- 
tee omitted, in the description of the contract, the following clauses : 
| “This guarantee is only to extend to secure moneys becoming due 
in respect of dealings up to and inclusive of the day of the receipt 

by &c. [the plaintiff] of a written notice from me to discontinue 

this guarantee :” Held no variance. Jones v. Clarke, 3 Q. B. 194. 

2. (Consideration—Interested witness.) A declaration by A. 

against B., upon a guarantee, is supported by proof of a document 

drawn up in the plural number, and concluding, “ as witness our 

hands,” signed by B. alone. The declaration stated the conside- 

ration to be that A. * would then engage” C. as a traveller, and 

averred that A. “ did then engage C.:” it was proved that A. had 

previously employed him in that capacity on one occasion: Held, 
that this proof was sufficient. 

Quere, whether A. (before 6 & 7 Vict. c. 85) was an admis- 
sible witness on behalf of B., to prove that he had paid over money 
to C. on account of B. Norton v. Powell, 4 Man. & G. 42. 

3. (Construction of.) ‘1 hereby guarantee Mr. J. J.’s account with 
you for wines and spirits to the amount of 1001. :” Held, a gua- 
rantee for an existing account, and not for a future supply. All- 
nutt vy. Ashenden, 6 Scott, N. R. 127. 
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HIGHWAY. (Liability for encroachment on.) The Manchester 
and Leeds Railway Company were empowered by statute to divert 
the course of roads, raise and sink or deepen them. By a separate 
section it was enacted, that where, in exercise of their powers, it 
should be found necessary to raise, sink, &c. a road, so as to 
make it impassable or inconvenient, they should, before any such 
act, cause a sufficient road to be set out as convenient as the road 
cut through, or as near thereto as might be. The company hav- 
ing encroached on an old road without making a new one: Held, 
that they were indictable for a nuisance, and that it was no an- 
swer to that indictment that the state of the earth rendered it 
impracticable to make a new road. Reg. v. Scott, 2 G. & D. 729. 
ILLEGAL CONTRACT. The declaration stated, that the defend- 
ant below signed a memorandum in writing, whereby he agreed 
with the plaintiff (amongst other things) to pay him a certain 
specified sum towards the liquidation of certain debts, in conside- 
ration of plaintiff’s executing a certain deed of separation, and 
agreeing to pay the said debts in full; that the plaintiff, confiding 
in the defendant’s agreement, executed the said deed of separation, 
that is'to say, a certain deed of separation between the plaintiff 
and his wife, and agreed to pay the debts in full, &c. 

The defendant pleaded, that at the time of making the agree- 
ment, the plaintiff was solely liable to make the several payments, 
the supposed agreement by the plaintiff to pay which was by the 
memorandum stated to be the consideration for the defendant’s 
agreeing as was alleged to be in the said memorandum agreed by 
him: Held, that the record disclosed no illegality of consideration, 
and that the plaintiff was entitled to recover. Jones v. Waite, [in 
the house of lords], 5 Scott, N. R. 951. 

INDICTMENT. (Concurrent indictments against the same de- 
Jfendant.) ‘Two indictments against the same defendant, the one 
for misdemeanor, the other for felony, had been removed into the 
court of queen’s bench. The court refused to quash them upon 
an affidavit stating that they both related to the same transaction. 
(1 Leach 538.) Reg. v. Stockley, 2 G. & D. 728. 

INSOLVENT. (Payment by, when avoided.) Where a trader, 
being in insolvent circumstances, makes a voluntary payment to 
a creditor, contemplating at the time either the taking the benefit 
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of the insolvent act, or his being made a bankrupt; if he after- 
wards petitions for relief under the insolvent act, the assignees 
under his insolvency may recover back the money so paid; so, if 
he afterwards become bankrupt, the assignees in bankruptcy may 
recover it back. Ogden v. Stone, 11 M. & W. 494. 

2, (Fraudulent conveyance by, may be defeated by assignee.) A 
conveyance of lands, which is fraudulent and void against the 
creditors of the conveying party, within the 13 Eliz. c. 5, is void 
also as against his assignee on his insolvency, who represents the 
creditors ; and the assignee may recover back the lands in eject- 
ment. Doe d. Grimsby v. Ball, 11 M. & W. 531. 

3. (Setting aside agreement of —Summary jurisdiction over attor- 
ney in a cause after his client’s death.) Where, after judgment 
obtained in an action between one H. and P., a rule was obtained, 
calling upon the plaintiff and his attorney to show cause why he 
or his attorney should not refund a sum of money paid in the cause 
to the attorney, and it appeared that the plaintiff had died since 
the commencement of the suit, the court nevertheless held that the 
attorney, as an officer of the court, was bound to answer the affi- 
davit on which the rule was obtained. 

A defendant having been taken in execution in 1835; remained 
in custody till January, 1843, when proceedings were instituted 
against him in the insolvent court. The debt was 611. 14s., but 
interest was claimed from the time of entering up judgment in 
1835, making the whole claim 851. By an agreement between 
the attorneys for both parties, it was arranged that 801. should be 
paid upon the stay of proceedings in the insolvent court, and the 
discharge of the defendant out of custody. The court refused to 
set the agreement aside, the defendant having derived advantage 
from the agreement. Haigh v. Jones, 3 D. P. C. (N.S.) 81. 

JURY. (Affidavit of statement of juror as to misconduct of jury.) 
The court will not set aside a verdict on the ground of the miscon- 
duct of a jury, upon affidavit of a statement made by one juror in 
the presence of his fellows in open court, immediately after the 
delivery of the verdict, and not denied by any of them, that, the 
jury being equally divided, the verdict was determined by lot. (4 
M. & W. 721.) 

LANDLORD AND TENANT. (Proof of demise—Several pleas.) 
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The lessor of a term of years created by writing not under seal, 
containing a particular contract of tenancy, conveying the free- 
hold to the plaintiff, the defendant afterwards, and during the term, 
paid rent to the plaintiff, and otherwise admitted him to be his 
landlord on the terms of the original demise. In an action of as- 
sumpsit, the plaintiff declared as on an original demise by him to 
the defendant on the terms on which the defendant first became 
lessee, and the defendant traversed that he held of the plaintiff on 
those terms. 
Held, though the term of years first created was still unexpired, 
that there was on this issue evidence for the jury in support of the 
demise stated in the declaration, and that on their verdict of such 
a demise, the plaintiff had a right of action for the non-observance 
of such particular contract of tenancy. 
Quere, whether the plaintiff could have recovered if the defend- 
ant had pleaded non-assumpsit. The defendant had formerly 
pleaded non-assumpsit as well as non-tenuit. A judge at cham- 
bers had ordered one of these pleas to be struck out, giving the 
defendant the election to retain either of them. 
Semble, both pleas ought to have been allowed, but the court 
- refused on that ground to grant a new trial with liberty to plead 
de novo, the defendant having retained non-tenuit instead of non- 
assumpsit, which would have raised the intended defence. Brydges 
v. Lewis, 2 G. & D. 763. 
2. (Tenancy at will, how created.) In 1816, A. let B. into posses- 
sion of lands under an agreement for purchase, which was never 
completed. B. continued in possession till his death in 1822 with- 
out having paid rent. He devised all his real estate to C., his 
widow, who entered into possession of the premises. Rent was 
demanded of her in 1827, which she promised to pay, but did not. 
In ejectment for the premises brought in 1842 by parties claim- 
ing under A., it was left to the jury to say whether a tenancy at 
will had been created between A. & C., the action being other- 
wise barred by 3 & 4 Will. 4, c. 27, s. 7: Held, a proper 
direction. Doe d. Stanway v. Rock, 4 Man. & G. 30. 
LIMITATION ACT. Copyhold lands were surrendered in 1798 to 
husband and wife for both their lives, with remainder to the heirs 
of the husband. In 1805 the husband absconded and went abroad, 
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and was never afterwards heard of. In 1807 a commission of 
bankruptcy issted against him, and the usual assignment of his 
estate was made by the commissioners to his assignee. The wife 
occupied the copyhold estate until her death in 1841, whereupon 
the assignee was admitted: Held, that an ejectment by the as- 
signee, brought after her death, was in time, for that the husband’s 
reversion in fee was a future estate, within the meaning of the 3 
& 4 Will. 4, c. 27, s. 3. Doe d. Johnson vy. Liversedge, 11 M. 
& W. 517. 


LIMITATIONS, STATUTE OF. (Part payment.) Part payment 


after action brought will not take a debt out of the statute of limi- 
tations. (2 Burr. 1099; 3 B. & Ald. 511; 6 B. & C. 603.) Bate. 
man v. Pindar, 2 G. & D. 790. 

- (Part payment by partner.) A payment made by one partner 
after the dissolution of the partnership on account of a partnership 
debt, and after six years have elapsed without any acknowledg- 
ment of the debt, is sufficient to take the case out of the operation 
of the statute of limitations as against the other partner, though 
the jury find that the payment was fraudulently made against his 
consent, and in concert with the creditor to revive the debt. God- 
dard vy. Ingram, 3 G. & D. 46. 

. (Parol admission of part payment.) In an action by the payee 
against the maker of a promissory note, to rebut a plea of the sta- 
tute of limitations, the plaintiff proved the fact of a payment on 
account of the note within six years, and he further proved a parol 
admission by the party paying that he made this payment. 

Held, that this admission was rightly received in evidence to 
corroborate the direct proof of the fact of payment, as the stat. 9 
Geo. 4 merely excludes an acknowledgment “by words only.” 
(2 C. M. & R. 723; 3 Bing. N. C. 397.) Bevan v. Gething, 3 
G. & D. 59. 

. Where A. has an account against B., some of the items of which 
are more than six years old, and B. has a cross account against 
A., and they meet and go through both accounts, and a balance is 
struck in A.’s favour, this amounts to an agreement to set off B.’s 
claim against the earlier items of A.’s, out of which arises a new 
consideration for the payment of the balance; and takes the case 
VOL. III. 10 
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out of the operation of the statute of limitations. Ashby v. James, 
11 M. & W. 542. 
MONEY’HAD AND RECEIVED. (Where maintainable.) Goods 
were bought by A. on account of J. C., and shipped for India, 
consigned to certain houses there in connexion with the defend- 
ant’s house in London in the name of the plaintiff J. C., (who was 
the agent of the defendants,) advising the defendants of the ship- 
ment, and fixing the amount of advance they were to make thereon 
to the plaintiff, and the defendants accounting with and handing 
over to the plaintiff the balance of the proceeds of each shipment, 
after deducting their commission and amount of charges for insu- 
rance, &c. Upon the bankruptcy of J. C., the defendants refused 
to account to the plaintiff for the balance in their hands, on the 
ground that the goods were in reality.the goods of J. C., and not 
of the plaintiff, and that the course of dealing between the plain- 
tiff and J. C. was fraud upon them: Held, that the plaintiff was 
entitled to recover the balance in an action for money had and 
received. Scott vy. Crawford, 5 Scott, N. R. 781. 
MORTGAGOR AND MORTGAGEE. (Re-demise to mortgagor, 
what is.) By indenture of mortgage, A. released premises to the 
mortgagee in fee, and demised to him certain other premises for 
years, provided, that if A., the mortgagor, should pay the mort- 
gage money on the 5th October next, the deed should be void ; but, 
if the mortgagor should not then pay, it should be lawful for the 
mortgagee, after giving a month’s notice, as after mentioned, to 
enter, and, whether in or out of possession, to lease, and sell. 
Covenant by mortgagee not to sell or lease until he had given one 
month’s notice demanding payment, and the mortgagee should 
have made the default: Held, that inasmuch as afler the 5th Oc- 
tober, the time, if any, during which the mortgagor was to hold, 
was uncertain, and there was no affirmative covenant that he 
should hold at all, this was a covenant only, and not a re-demise 
to the mortgagor, and that, on default by the mortgagor, the mort- 
gagee might, after that day, bring ejectment against him without 
notice. (8 M. & W. 559; 1 G. & D. 463, 493.) Doe d. Pars- 
ley v. Day, 2 G. & D 757. 
. (Rights of mortgagee against tenant for rent.) In an action for 
use and occupation by a mortgagee against a tenant, it appeared, 
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that on the 24th February, 1841, during a subsisting tenancy of 
the defendant from year to year, the mortgage deed was executed; 
subsequently, by an agreement between the mortgagor and the 
tenant, certain improvements were effected on the premises, for 
which the latter agreed to pay an increased rent: on the 13th of 
October, 1842, notice of the mortgage was given to the tenant by 
the mortgagee, with a demand of payment of all arrears and of 
all future rent. In the action, both arrears and subsequently 
accrued rent were sought to be recovered: Held, that the plaintiff 
was entitled to recover such arrears as well as such subsequent 
rent, and also the amount of the improved rent, for that the mort- 
gage, and the subsequent notice of its execution, operated as an 
attornment within the 4 Ann. ¢@. 16, s. 9, and that the case was 
not affected by the circumstance of the defendant being a mere 
tenant from year to year, and not holding under a lease; and that 
the relative positions of the defendant and the mortgagee were not 
altered by the new agreement between the former and the mort- 
gagor. 

Held also, that the mortgagor was a competent witness for the 
mortgagee on the trial of the action, for that although he might be 
interested in the event of the suit, to the extent of his being able 
to give the record in evidence in some future proceeding, that 
ground of exception was removed by 3 & 4 Will. 4, c. 42, s. 26, 
which authorized the endorsement of his name on the record. 
| Burrowes v. Gradin, 3 D. P. C. (N. 8.) 213. 

NOTICE TO QUIT. Whether, where a tenant holds a farm from 
year to year, the lands from the 2d of February, and the house 
from the 1st of May, a notice to quit the whole, given half a year 
before the 2d of February, is sufficient to entitle the landlord to 
recover the whole in ejectment, on a demise dated the 3d of Feb- 
ruary, quere. Doe d. Davenport v. Rhodes, 11 M. & W. 600. 

NUISANCE. (Right of action for.) In an action for a nuisance, 
the declaration alleged, in substance, that the defendants wrong- 
fuliy placed beams and spars in a certain navigable river, whereby 
the access from the river to the plaintiff’s public house was ob- 
structed, and “ divers persons, who would otherwise have come to 
the plaintiff’s house and taken refreshment there, were hindered 
and prevented from so doing:” Held, that the declaration did 
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not state any act amounting to a public nuisance; and that, even 
if it had done so, the plaintiff would have a right of action for the 
particular injury to himself, and that the general allegation of par- 
ticular damage was sufficient, without alleging the loss of any 
individual customers. Rose vy. Groves, 3 D. P. C. (N.8.) 61. 

PARTNERSHIP. (Illegal joint stock company—Actions between 
partners—Pleading.) 'To assumpsit for money lent, the defend- 
ant pleaded that the plaintiff, the defendant, and other persons did 
illegally associate together in a certain illegal project and under- 
taking, tending to the common grievance of the subjects of the 
queen, and that the plaintiff, the defendants, and others did act as 
a corporate body, and pretend to be a trading corporation, and did 
also pretend to raise and transfer stock, and to assign and transfer 
shares in such stock without legal authority, &c.; and the plain- 
tiff, well knowing the premises, for the furthering and coun- 
tenancing of such illegal undertaking, lent and advanced the 
money in the declaration mentioned, and that the defendant ap- 
plied the same with the privity and assent of the plaintiff for fur- 
thering and aiding the association. 

Replications, that the plaintiff, the defendant, and other persons 
did not associate together in the said undertaking, and did not act 
and pretend modo et forma; that the money was not lent to the 
defendant, nor received by him for the purpose alleged, nor was 
the same with the privity and assent of the plaintiff laid out and 
applied modo et forma: Held, upon demurrer, that the plea was 
bad, for that it did not sufficiently allege any illegal association to 
have been formed, nor any illegal mode or means by which the 
association had pretended to act as a corporation. Semble, that 
the replication was bad for duplicity, in putting in issue several 
matters stated in the plea. 

To an action of assumpsit for money lent, the defendant pleaded 
that the money was lent by the plaintiff to the defendant for the 
purpose of carrying on a trading copartnership before then entered 
into, and the sum was then expended in and about the copartner- 
ship and the carrying on thereof; and after the money was so lent, 
the plaintiff became a member of the said copartnership, and 
received divers sums of money on account of and for the use of the 
copartnership; that divers complicated accounts arose between the 
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plaintiff and defendant in respect of the copartnership, which ac- 
count included the sum in the declaration mentioned, and that the 
accounts had not been settled: Held bad on general demurrer. 
Where a defendant demurs to a replication, and the plaintiff 
delivers to a judge’s clerk points for argument impugning the pleas, 
it is the duty of the defendant to obtain such points from the judge’s 
clerk, and if the defendant fail to do so, the court will upon argu- 
ment nevertheless hear the plaintiff’s objections to the pleas, 
although the defendant was not previously aware of such objec- 
tions. Garrard v. Hasdey, 3 D. P. C. (N. 8.) 51. 

PENAL ACTION. (New trial in.) The court has authority to 
grant a new trial in a penal action or information, after verdict 
for the defendant, if they are satisfied that such verdict is in con- 
travention of the law, whether the error arose from misdirection 
by the judge, or misapprehension of the law by the jury, or by a 
desire on their part to take the exposition of the law into their own 
hands. (5 B. & Adol. 52; 1C.M. & R.310.) Attorney-general 
v. Rogers, 2 D. C. P. (N. 8S.) 1037. 

PERJURY. (Jndictment.) An indictment for perjury stated that 
certain persons were commissioners acting in the execution of 
certain acts of parliament relating to the duties of assessed taxes; 

and that at a meeting held by them for the purpose of hearing 





and determining appeals against the certificate of supplementary 
charges made by J. Lecroix, surveyor; in pursuance of the said 
acts, a certain appeal of one William Hewatt in due form of law 
came on to be heard; and that J. Overton appeared before the said 
commissioners as a witness for and on behalf of the said W. 
Hewatt upon the hearing of the said appeal, and took his corporal 
oath: Held, bad, for not showing that the oath was taken in a ju- 
dicial proceeding. (1 T. R. 69; 1 B. & Ad. 21;6 B. & C, 104; 
9 D. & R. 97.) Overton vy. The Queen, 3 G. & D. 133, 

. (Commitment for—Jurisdiction of justices over.) A warrant of 
commitment of a prisoner charged with perjury, stated “ that the 
said H. B. in a certain affidavit made and sworn to by him before 
one C. C., a competent authority by law to administer the same, 
did falsely, wickedly and corruptly commit wilful and corrupt 
perjury :” Held bad, as not sufficiently showing that the perjury 
was committed in the course of a judicial proceeding. 

10* 


CS) 
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Semble, that the offence of perjury at common law is not within 

the cognizance of justices of the peace, and that they do not pos- 
sess any authority to issue a warrant for the apprehension or com- 
mitment of a person charged with that offence. (11 Mod. 67; 
Sayer, 278; Ry. & M. 298; 2 East, 5; 1 Bro. & B. 548.) 
Reg. v. Bartlett, 3 D. P. C. (N.S.) 95. 
PLEADING. (Giving credit in particulars—Payment—Set-of..) 
1. The general rule of T. T. 1 Vict. that a defendant need not 
plead payment of any sums for which credit has been given him 
in the plaintiff’s particulars, does not apply to set-off. 

2. Evidence of an agreement to set off mutual demands does 

not support a ‘plea of payment. Rowland v. Blakesley, 2 G. & 
D. 734. Palmer vy. Costerton, ib. 736, note. 
- (De injurid absque residuo cause, what in issue under.) The 
declaration in an action of assumpsit against the owner of a ship 
by a seaman, alleged that defendant wrongfully prevented the 
plaintiff from fulfilling the contract he had made with the defend- 
ant for a certain voyage, and put him on shore before the com- 
pletion of it. 

The defendant pleaded that the master in command of the vessel 

at the commencement of the voyage died, and that one Smith, the 
first mate, then became and was and exercised the duties of master 
until the completion of the voyage,-and during his command the 
plaintiff was guilty of mutiny. The plaintiff replied, that true it 
was that Smith became and was and exercised the duties of master, 
nevertheless de injuria absque residuo cause: Held, that the only 
matter in issue was the plaintiff’s mutiny, and that he could not 
contend on this issue that Smith was not lawfully the master. (2 
C. M. & R. 338; 2M. & W. 791.) Renno v. Bennett, 3G. & 
D. 54. 
3. (Covenant— Variance.) By an indenture between the plaintiff 
and defendant, it was covenanted that the defendant should obtain 
a license from the lord of the manor, and should grant a lease to 
the plaintiff, and that such lease should contain a covenant that 
the defendant would, during the term, repair the premises demised, 
and that till such license was obtained and such lease granted, the 
plaintiff should hold the premises as tenant from year to year, 
subject to the terms and conditions thereinbefore specified. 
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In an action of covenant upon the indenture, the plaintiff in his 
declaration set out the covenant that the defendant should obtain 
the license and grant the lease, and the proposed covenant to 
repair, and then alleged that the parties further covenanted that 
till the license should be obtained and the lease granted, the plain- 
tiff should be considered as tenant from year to year, &c., and that 
whilst the plaintiff should be possessed of the premises as tenant 
from year to year under the provisions of the indenture, the de- 
Jfendant should repair the premises: Held no variance. Price 
v. Birch, 4 Man. & G. 1. 


. (Justification in trespass for false imprisonment—Allegation of 


breach of the peace.) ‘To trespass for assault and false imprison- 
ment the defendant pleaded, that he was possessed of a certain 
dwelling-house, that the plaintiff with force and arms came to the 
door of the said dwelling-house and with great force and violence 
attempted forcibly to enter against the will of the defendant, and 
with great force and violence wilfully and wantonly rang the door- 
bell, having no lawful occasion to go into the said dwelling-house, 
nor lawful occasion to speak with any person then being therein ; 
and then made a great noise and disturbance before and at the 
door of the said dwelling-house, to the great annoyance and dis- 
turbance of the defendant and his family, and against the peace of 
our lady the queen; whereupon defendant requested the plaintiff to 
cease ringing the bell and to cease and discontinue making such 
noise and disturbance as aforesaid, which the plaintiff refused to 
do, and continued making the said noise, &c., to wit, for one hour; 
whercupon defendant, in order to preserve the peace, and restore 
good order and tranquillity in his said house, gave the plaintiff in 
charge to a policeman, to be dealt with according to law, &c.: 
Held bad on special demurrer, the plea not sufficiently alleging a 
continuing breach of the peace at the time the plaintiff was arrested, 
or that there was reasonable ground for apprehending a repetition 
of it. Grant v. Moser, 6 Scott, N. R. 46; 2 D. P. C. (N. 8.) 
923. 


. (Effect of matter laid under videlicet.) The plaintifis declared 


that theretofore, to wit, on the 24th December, 1835, by an agree- 
ment in writing then made, it was agreed that certain bills that 
had been drawn upon a company or association of which the de- 
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fendant was a member, should be paid by the plaintiffs; that the 
plaintiffs should have the option of taking certain shares in the 
association, and that in the event of their declining so to do, the 
defendant and certain other persons should repay the sum so 
advanced by the plaintiffs at any time after the 1st of October then 
next, on the company having three calendar months previous 
notice requiring the same. The declaration, which was dated the 
16th December, 1837, averred that after the making of the agree- 
ment, and more than three calendar months before the commence- 
ment of the action, the plaintiffs gave the company notice that they 
declined to take the shares, and required payment at the expira- 
tion of three calendar months then following the sum advanced by 
them: Held, that notwithstanding the date of the agreement was 
laid under a videlicet, it sufficiently appeared on the face of the 
declaration that the action was not prematurely brought. Har- 
rison v. Heathorn, 6 Scott, N. R. 121. 

6. (Plea puis darrein continuance, requisites of.) To an action for 
goods sold, the defendant pleaded puis darrein continuance that the 
plaintiffs had become bankrupts, and that afterwards an official 
assignee was appointed ; and further, that after the last pleading | 
in the cause, and within eight days now last past, the other as- 
signees were duly chosen by the creditors: Held bad, for not | 
showing that the official assignee was appointed after the last 
pleading, and within eight days before the plea. Dunn v. Hill, 

11 M. & W. 470; 2 D. P. C. (N. 8.) 1052. 

7. (In action on bill of exchange—Allegation of promise to pay.) 
In assumpsit by the indorsee against the drawer of a bill of ex- 
change, it is necessary to allege a promise to pay, and without 
such allegation the count is bad on special demurrer. (2 M. & 
W. 738.) Smith vy. Cox, 11 M. & W. 475; 2 D. P. C. (N. 8.) 
1035. 

8. (Set-off of unliquidated damages.) Where, in assumpsit for pre- 
miums of insurance, moneys paid, and money due on an account 
stated, the defendant, being under terms of pleading issuably, 
pleaded as a set-off, that the plaintiffs were indebted to him in the 
sum of 15001. for a total loss on a policy of assurance for freight; 
and the plaintiff signed interlocutory judgment on the groupd that 
the plea was not issuable ; the court set aside the judgment with- 
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out costs, in order that the question as to the sufficiency of the 
plea might be argued on demurrer. 

Quere, whether unliquidated losses on a policy of assurance 
can be made the subject of set-off: Semble, that they cannot. 
Thomson v. Redman, 11 M. & W. 487; 2 D. P. C. (N. 8.) 
1028. 

. (Not guilty in case, what put in issue by.) In case by assignees 
of C., a bankrupt, the declaration stated, that, before the bank- 
ruptcy, C. executed to the defendant a warrant of attorney, subject 
to a defeazance, stating that it was given to secure the payment to 
the defendant of a certain sum, to wit, 231. 17s., balance of ac- 
count, and of any other sums which the defendant might be called 
upon to pay under guarantee, &c. for C.; and alleged, that 
although at the time of executing the warrant of attorney, the 
defendant had not entered into any guarantee, &c. for C., nor ever 
became liable to pay any sum of money on his behalf, and although 
at the time of executing the warrant of attorney a small sum of 
money, to wit, the sum of money as aforesaid, and no more, was 
due from C. to the defendant on the warrant of attorney and de- 
feazance, and it was the defendant’s duty to issue execution for 
that sum only, being such balance as aforesaid, with interest, &c., 
and no more; yet the defendant wrongfully caused a writ of fi. 
fa. to be issued, founded upon the judgment entered up on the said 
warrant of attorney, indorsed to levy 103/. 10s. for debt, costs, 
&c., under which the goods of C., of value sufficient to satisfy that 
sum, were seised and sold before the bankruptcy, and thereby 
wholly lost to the plaintiffs as assignees. To this declaration the 
defendant pleaded not guilty, and that, after the time of executing 
the warrant of attorney, and before the e ecution, a large sum of 
money, to wit, 1001. was due fromm C. to the defendant upon the 
warrant of attorney and defeazance, in addition to the said balance 
of account in the declaration mentioned; on which issues were 
joined: Held, that, on these pleadings, it was incumbent on the 
plaintiffs, in order to recover in the action, to prove that no more 
was due to the defendant than 231. 17s., the balance of account 
mentioned in the declaration. Gough v. Cribb, 11 M. & W. 
497. 

10. (In debt—Admission of payments in declaration.) In debt, the 


© 
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plaintiff demanded the sum of 10/7. 18s.; the declaration then 
alleged, that the defendant was indebted to the plaintiff in 1001. 
for work and labour, &c., and in 1001. on an account stated ; and 
averred, that although the defendant had paid 891. 2s., parcel of 
the said moneys, yet he had not paid the residue, amounting to 
the sum of 10/. 18s. above demanded: Held, that, on nunquam 
indebitatus pleaded to this declaration, the plaintiff was bound, in 
order to recover, to prove a debt exceeding the sum of 891. 2s. 
Price v. Rees, 11 M: & W. 576. 

11. (Assumpsit—Contract to deliver goods within reasonable time, 
construction of —Breach.) ‘The plaintiff declared in case, and 
alleged that the defendants were common carriers, and had re- 
ceived certain goods, to be carried from London to Birmingham, 
and there to be delivered for reasonable hire; and that it was the 
duty of the defendants safely and securely to carry and deliver the 
goods, but that although a reasonable time for carrying and deli- 
vering the same had long since elapsed, yet the defendants, neglect- 
ing their duty, did not deliver the goods to the plaintiff, and that 
they were by the negligence of the defendants wholly lost to the 
plaintiff. Issue thereon. At the trial, the negligence of the de- 
fendants, and the non-delivery of the goods within a reasonable 
time, were substantiated to the satisfaction of the jury: Held, after 
verdict, that the plaintiff was entitled to recover damages for such 
non-delivery, for that the breach alleged in the declaration might 
be read as, in effect, stating that the defendant did not within a 
reasonable time, nor at any time afterwards, deliver the goods to 
the plaintiff, the duty to deliver within a reasonable time being 
merely a term engrafted by legal implication upon a promise or 
duty to deliver generally. Quere, whether the allegation would 
have been sufficient upon special demurrer, if the only breach had 
been non-delivery within a reasonable time. Raphael v. Pick- 
ford, 2 D. P. C. (N. 8.) 916. 

12. (Bills and notes—Statement of time when due.) The court set 
aside, as frivolous, a demurrer to a declaration on a promissory 
note, on the ground that it contained no statement of the time when 
the note became payable. Gurney v. Hill, 2 D. P. C. (N. 8.) 
936. 

13. (Counsel’s signature.) To a declaration containing a count on 
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a bill of exchange and a count on an account stated, the defendant 

pleaded to the first count a plea introducing new matter, but con- 

cluding to the country instead of with a verification, and to the 

second count a plea of the general issue. The former plea not 
being signed by counsel, held, that the plaintiff was at liberty to 
sign judgment on the whole record, for that the rule of H. T. 2 
Will. 4, s. 107, in providing that no pleading which concludes to 
the country need be signed by counsel, means one which properly 
concludes to the country: Held, also, that the plaintiff was not 
bound to take the objection by demurrer; and that the two pleas 
formed but one, and the judgment on the whole record was there- 
fore correct. (1 C. M. & R. 577; 3 D. P. C. 247; 8M. & W. 
289; 10 M. & W. 330.) Stevens v. Angell, 3 D. P. C. (N. 8.) 
150. 

14. (Action against members of joint stock company—Several 
pleas.) Ina proceeding by sci. fa. against a member of a trading 
company, after judgment obtained against the public officer, the 
court allowed pleas, 1. that the defendant was not a member of the 
company ; and 2. a plea of payment. The proceeding by sei. fa. 
in such a case is within the 4 Ann. c. 16. Phillipson v. Tempest, 
3 D. P. C. (N. S.) 209. 

15. (Stat. 3 & 4 Will. 4, c. 42, s. 12—Initial of Christian name 
—Frivolous demurrer.) In an action by indorsee against ac- 
ceptor of a bill of exchange, the declaration alleged that “ one J. 
Bankes” made his bill, &c. Demurrer, on the ground that the 
Christian name ought to have been set out in full, or it ought to 
have been alleged that it was designed only by the initial letter 
in the bill. The court set aside the demurrer as frivolous. Braith- 
waite vy. Harrison, 3 D. P. C. (N. 8.) 214. 

16. (Issuable pleas.) To an action by indorsee against indorser of 
a bill of exchange, the defendant, being under terms to plead issu- 
ably, pleaded that, after the indorsement, the plaintiff persuaded 
and induced the acceptor of the bill to dishonour it, and not to pay 
it when at maturity, and that thereupon the bill was dishonoured: 
Held, that the plaintiff was entitled to sign judgment as for want 
ofa plea. Bateson v. Lee, 3 D. P. C. (N. 8.) 224. 

17. (New assignment after plea of payment.) The plaintiff declared 

in indebitatus assumpsit for work and labour, and on an account 
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stated, for 167. 3s. 10d.; plea, except as to 21. 3s. 10d., paid into 
court, that the defendant, before the commencement of the suit, 
paid to the plaintiff, and the plaintiff accepted money to a large | 
amount, in full satisfaction of the debt in the declaration mentioned. 
Replication, denying the payment and acceptance as alleged. It 
appeared at the trial, that the original sum due was 301. 2s. 10d., 

of which 141. had been paid, leaving the balance claimed in the 

action of 161. 3s. 10d.: Held, that the issue raised on the plead- 

ings was whether the money paid was in satisfaction of the debt 

in the declaration mentioned; and that the plaintiff was not bound 

to new assign, to show that the sum sought to be recovered was 

a sum ultra that already paid; and that the defendant having failed 

to show payment beyond 14l., the plaintiff was entitled to a ver- 

dict for 14l., the balance less the money paid into court. (4 M. 

& W.4.) Dite v. Hawker, 3 D. P. C. (N. S.) 189. 

PRACTICE. (Judgment of non-pros. in trespass.) It is not com- 
petent to one of several defendants to sign judgment of non-pros. 
‘on behalf of all, unless the plaintiff is in default as to all. Ham- 
let v. Bingham, 5 Scott, N. R. 889. 

2. (Staying proceeding in qui tam action.) The court refused to | 
stay the proceedings in an action by a common informer to re- | 
cover certain penalties incurred under the 1 & 2 Will. 4, c. Ixxxi., 
or to give the defendant time to plead until the first day of next 
term, upon a suggestion that an act was expected in the interim 
that would have the effect of relieving the defendant from the 
penalties. Grant q. t. v. Ridley, 6 Scott, N. R. 176. 

3. (Judgment as in case of nonsuit—Stet processus.) Where, in an 
action of covenant, several breaches were alleged in the declara- 
tion, to which there were separate pleas, some of which were 
demurred to, and on the others issues of fact were joined; and 
judgment having been given for the defendant on the demurrers, 
the plaintiff did not proceed to trial with the issues in fact, where- 
upon the defendant obtained a rule for judgment as in case of a 
nonsuit: but the defendant having become bankrupt since the 
issues were joined, a stet processus was offered by the plaintiff; it 
was held, that, inasmuch as the defendant’s right to the costs of 
the demurrer had already accrued, the stet processus could only 
extend to the issues of fact, leaving the defendant to recover his 
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costs of the demurrer. There being, however, a difficulty as to 
entering a stet processus to a part of the record, it was agreed that 
the plaintiff should enter a nolle prosequi as to such parts of the 
declaration as related to the issues of fact, the defendant consent- 
ing that the plaintiff should not be liable to costs on the nolle 
prosequi. Quarington vy. Arthur, 11 M. & W. 491; 2 D. P. C. 
(N. C.) 1036. 

4. (Judgment as in case of nonsuit.) Where a plaintiff abstains 
from trying the cause at the assizes for which he has given notice 
of trial, in consequence of a proposal from the defendant that it 
shall await the event of another action against the defendant, and 
that is determined in time to enable the plaintiff to go to trial at 
the next assizes; his not doing so is a default, which entitles the 
defendant to move for judgment as in case of a nonsuit, and he is 
not bound to take the cause down by proviso. Garven v. Birch, 
11 M. & W. 544. 

5. (Precedence of motions on last day of term.) It is the practice 
of the court of queen’s bench on the last day of term, that the 
junior barrister, seated on the back row, shall be called upon to 
move first, both on the first and second rounds of motions. 2 D. 
P. C. (N. 8.) 929. 

6. (Rehearing motion on same materials.) An application to set 
aside a warrant of attorney was discharged, on the ground that 
the applicant did not produce a verified copy of the instrument : 
Held, that it was incompetent to him to come to the court a second 
time with a like motion on the same materials, with the addition 
only of an affidavit verifying the warrant of attorney. (9 D. P. 
C. 1021.) Levi v. Coyle, 2 D. P. C. (N. 8.) 932. 

7. (Judgment as in case of nonsuit.) Where, after notice of trial 
given, and before the day of trial, the defendant’s wife, who lived 
apart from her husband, settled the action, and the defendant was 
told of the settlement by the plaintiff, but received no formal notice 
of the abandonment of the action; the court discharged a rule for 
judgment as in case of a nonsuit, but on the terms of a stet pro- 
cessus or peremptory undertaking, and payment of costs of the 
day. Wortley v. Gedge, 2 D. P. C. (N. 8.) 937. 

8. (On a rule for new trial, §&c.) On motion for a rule for a new 
trial, or in arrest of judgment, the court will first dispose of that 
VOL, III. 11 
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branch of the rule which applies to a new trial. Rose v. Groves, 
3 D. P. C. (N. S.) 61. 

9. (New trial—Nonsuit.) On the trial of a cause at nisi prius, the 
judge, after hearing the opening statement of the plaintiff’s counsel, 
but before the first witness had concluded his evidence, directed a 
nonsuit. On an affidavit by the witness that he could have proved 
certain material facts if the trial had not been interrupted, the 
court made absolute a rule for a new trial, on payment of costs. 
Edger vy. Knapp, 3 D. P. C. (N. 8.) 73. 

10. (Time for pleading.) The declaration was delivered on the 5th 
of June, indorsed “plea in four days, or judgment;” the rule to 
plead was entered on the 6th of June: Held, that the defendant 
had the whole of the 10th of June to plead in, and that a judgment 
signed on that day for want of plea was irregular. Dunn v. Hod- 
son, 3 D. P. C. (N. S.) 204. 

PRACTICE IN CRIMINAL CASES. (Insolvency of bail.) 
Where an indictment for conspiracy had been removed by certio- 
rari, and the ordinary bail had been given, but after trial and 
conviction of the defendant, and before judgment, a motion was 
made to quash the indictment for insufficiency, and pending such 
motion one of the bail became insolvent, and offered a composition 
to his creditors: the court refused to require the defendant to give 
fresh bail. Reg. v. Johnson, 3 D. P. C. (N. 8.) 132. 

PRESCRIPTION. (Interruption of right of common, what is.) 
Where a right of common had been exercised by the tenants of a 
farm for more than thirty years before action, except for about 
two years in the middle of the period, when the landlord was in 
possession, who had no commonable cattle: Held, that such non- 
user was not an “interruption” within 2 & 3 Will. 4, c. 71, and 
that it was correctly left to the jury to say whether the right had 
been substantially enjoyed for the full period of thirty years. (8 
Ad. & E. 778; 1 M. & Rob. 382.) Carr v. Foster, 2 G. & D. 
753. 


PRINCIPAL AND AGENT. (Liability of agent to principal.) 
A declaration stated that the defendant had been retained by the 
plaintiffs as their broker, to sell certain goods and deliver the same, 
according to the terms of the contract, to such person as should 
become purchaser. It then alleged that the defendant sold the 
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goods of one P., and P. purchased at certain times of delivery, the 
amount to be paid on delivery: Held that. this amounted to an 
express contract by the defendant with the plaintiffs to deliver 
what he sold for ready money only. 

That the duty of the broker arose from his contract not to deli- 
ver but for ready money. 

And that case was maintainable against the defendant for 
delivering without the price being paid. Boorman v. Brown, 2 
G. & D. 723. 

RAILWAY SHARES. (Transfer of—Tender of conveyance— 
Pleading.) Where railway shares are by the act constituting 
them transferable by writing only, the purchaser of such shares 
cannot maintain an action for not transferring, unless he has pre- 
viously tendered a conveyance to the seller for execution, and his 
declaration must aver such tender. Stephens v. De Medina, 3G 
& D. 110. 

SCIRE FACIAS. (To have execution against member of joint 
stock company—Pleadings in.) A declaration in sci. fa. stated, 
that the plaintiffs recovered against one B., as secretary to the 
Patent Rolling and Compressing Iron Company, a certain debt 
then due and owing from the company to the plaintiffs, and averred 
that the defendants and others were, at the time of the recovery 
of the judgment, and from thence have been and still are, share- 
holders of the company. Plea, that B. was not secretary pursuant 
to the statute creating the company modo et forma as in the scire 
facias, concluding to the country: Held, first, that the plea was 
bad, as it traversed an allegation not contained in the declaration, 
concluding to the country. Secondly, that the declaration, stating 
a judgment to have been obtained against B., as secretary to the 
company, for a debt due from the company, was sufficient, and 
that it need not allege that B. was secretary at the commencement 
of the original suit, for if he were not so the proceeding would be 
erroneous, which the court will not presume:—Semble, that, even 
if he were not such secretary, the judgment having been obtained 
against him, the company would still be bound by it, and that if 
the nominal defendant collusively suffers judgment by default, the 
shareholders should apply to the court to set aside the proceedings. 

By the 20th section of the company’s act, 4 & 5 Vict. c. Ixxxix. 
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a memorial of the names &c. of the directors, shareholders, and 

’ secretary of the company, was required to be enrolled in chancery 
within six months after the passing thereof, and ‘by the 24th sec- 
tion it was enacted, “that until the first memorial should have 
been so duly enrolled, no action or other proceeding by or against 
the company should be commenced or prosecuted under the autho- 
rity of the act:” Held, that a plea, that the company did not within 
six months cause to be enrolled a memorial of the names, &c. of 
the directors and secretary for the time being of the company, and 
of the shareholders thereof, according to the act, was bad; for 
although it was a condition precedent that the names of some mem- 
bers of the company should be enrolled within six months before 
an action or suit was commenced, there was no condition that the 
names of every subsequent member should be so enrolled, and that 
that provision was not applicable to a proceeding by sci. fa. (See 
also Bradley vy. Urquhart, 11 M. & W. 456; 2 D. P. C. (N. 8.) 
1042.) 

Held, also, that the defendants were not at liberty to plead to 
the declaration in scire facias any matter which might have been 
pleaded or set up as a defence to the original action. 

By the 12th section of the act it was enacted, that it should be 
lawful for the plaintiff to cause execution upon any judgment &c. 

obtained by him in any such action against any such nominal 
party as aforesaid, to be issued against’ all or any of the share- 
holders for the time being of the company; and that if such exe- 
cution should be ineffectual, &c., then it should be lawful for him 
to issue execution against any person who was a shareholder at 
the time the contract was entered into; provided, that no person 
having ceased to be a shareholder should be liable to the payment 
of any debt &c. for which he would not have been liable as a part- 
ner, and the act was not to be construed to enable any party to a 
suit to recover from any individual shareholder any other or 
greater sum than might have been recovered if that act had not 
been passed: Held, that execution must first issue against those 
persons who were shareholders at the time it was issued, provided 
they were shareholders at the time of the contract, and would have 
been liable to the plaintiff if the action had been brought against 
them instead of the nominal defendant. 
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And semble, that the defendants might have pleaded that they 


. were not shareholders at the time of the contract being entered 


into. Bradley v. Eyre, 11 M. & W. 432. 


. (To have execution against member of joint stock company— 


Pleadings in.) By an act (4 & 5 Vict. c. Ixxxix.), incorporating 
the Patent Rolling and Compressing Iron Company, it was pro- 
vided, that every judgment against the nominal defendant might 
be executed against the person and estate of every shareholder, 
provided “that no such execution should issue without leave first 
granted by the court in which such judgment should have been 
obtained upon motion in court, and after notice of motion :” Held, 
that the issuing of a scire facias without the leave of the court 
could not be pleaded as a defence in bar of the action, but was an 
irregularity merely, for which an application might be made to 
the court to set aside the writ. Bradley vy. Warburg, 11 M. & 
W. 452; 2 D. P. C. (N. S.) 1059. 


. (To have execution against member of joint stock company.) 


By an act of parliament for creating a joint stock company, (the 
Patent Rolling and Compressing Iron Company) it was enacted, 
that the company should cause to be enrolled in chancery a me- 
morial of the names, residences, and descriptions of the share- 
holders of the company. Another clause provided, that the 
expenses of applying for and obtaining the act should be paid out 
of the funds of the company, in preference to all other payments 
whatsoever. The memorial enrolled under the act contained the 
names of John Batty, carrier, of Wolverhampton, and of William 
Ryton, and on application for a scire facias to have execution 
under the act against William Batty and William Ryton, in an 
action for an expense incurred in obtaining the act, it was sworn 
on the part of the plaintiffs, that the defendant William Batty was 
by mistake called and inserted in the memorial as John Batty: for 
the defendants, it was sworn that there was no such person. as 
William Batty who was a shareholder of the company, and also 
tnat the other defendant Ryton was not a shareholder. Notice 
had been given to the defendants that the court would be moved 
that an execution might issue against them :— 

Held, 1st, that the allegations of the defendants were no answer 
to the application for a scire facias; 2d, that the remedy of the 

a 
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plaintiffs was not against the funds of the company only, but that 
they had a right of action against the individual shareholders; and 
3dly, that the defendants, having received notice that an execution 
(not a scire facias) would be moved for, were entitled to their 
costs of appearance, unless they showed cause on the merits. 
Clowes v. Brettell, 11 M. & W. 461; 2 D. P. C. (N. 8.) 1020. 

4. (Time for setting aside.) In sci. fa. against a member of the 
Patent Rolling and Compressing Iron Company, under the 4 & 5 
Vict. c. Ixxxix. s. 12: Held, that after the defendant had pleaded, 
and a demurrer to the plea had been argued, and judgment given 
thereon for the plaintiff, the defendant was too late to move to set 
aside the scire facias, on the ground that it had been issued without 
leave first granted by the court, as required by that statute. Brad- 
ley v. Urquhart, 11 M. & W. 583. 

SET-OFF. (Pleading—Set-off of debt due to defendant and 
another.) <A plea of set-off alleged that the debt claimed from 
defendant was due by him and L. jointly, and proceeded to allege 
that the plaintiff was indebted to defendant and L., which “ the 
defendant and L. are ready and willing and hereby to set off.” 
On special demurrer, on the grounds that the statute of set-off 
applied only to mutual debts between plaintiff and defendant, 
exclusively of any third person, and that the plea was double, in 
averring both that the promises were made by the defendant and 
L., and in also alleging set-off, the plea was held good. Stack- 
wood y. Dunn, 3 G. & D. 115. 

SHERIFF. (Evidence of appointment of replevin clerk.) In an 
action by the assignee of a replevin bond, the defendant pleaded, 
that the bond was obtained from him in the name of the sheriff by 
T. H., under colour and pretence that he was a deputy of the 
sheriff for taking replevins, whereas he had no deputation or 
authority from the sheriff; absque hoc that the sheriff took the 
bond: on which issue was joined: Held, that the only matter in 
issue was whether the sheriff took the bond; and that evidence of 
T. H.’s acting as the deputy of the sheriff was sufficient prima 
facie evidence of his appointment, and cast on the defendant the 
onus of proving his non-appointment. Faulkner vy. Johnson, 11 
M. & W. 581. 

STATUTE. (Action for calls by trustees under local act—Sig- 
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nature of proceedings by chairman—Nature of calls—Debt by 
statute.) By the Clifton suspension bridge act (11 Geo. 4, c. Ixix. 
s. 11,) the proceedings of the trustees are to be entered in a book, 
‘and the chairman of every meeting of the said trustees shall 
subscribe his name at the end of the proceedings at such meeting.” 
And the book so kept is made evidence in all courts: Held, that 
such a book was admissible in evidence, where the chairman of a 
meeting did not subscribe the proceedings at the same meeting, 
but attended for the purpose and subscribed at the next meeting. 
(1 Man. & Gr. 448.) 

By s. 5, a pecuniary qualification is required in the trustees, and 
if any trustee shall act “ without being qualified as aforesaid, or 
without taking the oath hereinafter mentioned,” he is liable to a 
penalty provided that all acts of any trustee “though not duly 
qualified as aforesaid, previous to his being convicted of the said 
offence,” shall be valid. 

S. 6, provides that no person shall be capable of acting as trus- 
tee (except for the purpose of administering the oath) until he shall 
have taken an oath of office in the form given by the section, which 
oath so taken by each trustee is to be administered by a trustee, 
and to be entered in the book of proceedings: Held, that the clause 
validating the acts done by unqualified trustees before conviction 
could not set up the acts of trustees who had not taken the oath of 
office. 

The book of proceedings at its commencement contained the 
form of oath subscribed by the trustees, and there were entries in 
other parts of the book, that the trustees whose names were sub- 
scribed to the oath had some on one occasion and some on another 
taken the oath: Held sufficient evidence that they were duly sworn, 
although it did not appear by whom the oath had been administered. 

S. 85 required subscribers to the andertaking to pay the amount 
of calls “to the treasurer of the said trustees:” Held, that an order 
on a subscriber to pay into a bank, “ to be placed to the account 
of the treasurer of the said trustees,” was a good order. 

S. 109 provided, that in all cases where it might be necessary 
for the trustees to give notices, they should be in writing and signed 
by the trustees, or the clerk to the trustees by their order: Held,” 
that notice of calls to the subscribers was necessary, though the 
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act contained no express provision on the subject, and that they 
must be signed conformably to s. 109; and that where the clerks 
were attorneys in partnership, notices signed in their names by 
persons in their employment, who had authority generally to-sign 
documents in the style of the firm, were insufficient. 

By sect. 85, all persons who had agreed to give or lend money 
towards the purposes of the act were required to pay the same, 
and if they did not pay, the trustees were empowered to sue for 
the same by action of debt or on the case: Held, that the statute 
gave an option as to the form of action, and that debt was main- 
tainable even on an agreement to lend. Miles v. Bough, 3 G. 
& D.119. — 

STOPPAGE IN TRANSITU. One W., the occupier of a mill 
called Mickley Mill near Ripon, had been in the habit of purchasing 
goods from the plaintiff, who sent them by a carrier to Borough- 
bridge under a bill of lading, by which they were made deliverable 
“at Boroughbridge, to Mr. W., Mickley Mill, near Ripon.” The 
goods were usually fetched from. Boroughbridge by the waggons 
of W. 

On the 18th August, 1841, the plaintiff received from W. an 
order for 100 bales of flax, “to be sent to Boroughbridge, as 
usual.” The flax was shipped on the 21st on board a vessel which 
went to York, where it was unloaded and put on board fly boats 
(bound for Ripon) and conveyed to Boroughbridge, and there 
deposited at a warehouse belonging to the Ouse Navigation Com- 
pany, where it ceased to be under the control of the carrier. The 
flax arrived at Boroughbridge on the 4th September. W. stopped 
payment on the 6th. On the 9th the flax was stopped on behalf 
of plaintiff; and on the 10th it was taken under an execution at 
the suit of third persons: Held, that the transitus was at an end 
when the flax was deposited in the warehouse at Boroughbridge, 
the warehouse keepers being for this purpose the agents of the 
consignees, and consequently the plaintiff’s right to stop in transitu 
was gone. (10 M. & W. 436.) Dodson v. Wentworth, 5 Scott, 
N. R. 821. 

SUNDAY. (Contract made on.) A plea that the contract declared 
upon, being a contract which under the statute of frauds required 
the defendant’s signature, was entered into with the plaintiff on a 
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Sunday in the way of the plaintiff’s ordinary business, is not sup- 
ported by evidence that the contract was signed and delivered by 
the defendant to C. on a Sunday, and delivered by C. to the plain- 
tiff on a subsequent day. 

A guarantee given by B. a tradesman to A. another tradesman 
for the faithful services of C. a traveller, to be employed by A., is 
not an act done in the way of the ordinary business of B. within 
the meaning of 29 Car. 2, c. 7. Norton v. Powell, 4 M. & G. 42. 

TRESPASS. (What is a taking of goods.) Defendant, claiming 
rent in arrear from the plaintiff, his lodger, locked the door of the 
room in which the plaintiff’s goods were deposited, and refused to 
allow the plaintiff to enter and remove them, saying that he should . 
not have them until he had paid his rent: Held, that the acts of 
the defendant did not amount to a taking, and that trespass was 
not maintainable. Hartley v. Moxham, 3 G. & D. 1. 

2. (What is a trespass to the person—Pleading.) In trespass for 
driving a cart over plaintiff, the defendant endeavoured to show, 
under the plea of “not guilty,” that the plaintiff slipped off the 
edge of the pavement just before the defendant’s horse and cart, 
and that the injury occurred without any negligence of the defend- 
ant. 

Held, that this admitted the trespass to have been the act of the 
defendant, and set up matter of excuse, and that it should there- 
fore have been specially pleaded. (2 Salk. 637; 2 Campb. 378, 
500.) Hall vy. Fearnley, 3 G. & D. 10. 

TROVER. (What demand and refusal is a conversion.) Trover 
for a chattel cannot be maintained upon a demand and refusal to 
re-deliver the chattel in the same good plight and condition in 
which it was when it came into the possession of the defendant, 
for the refusal to re-deliver in compliance with such a demand is 
merely a refusal to re-deliver the chattel in its former plight, and 
not a refusal to deliver absolutely. Rushworth v. Taylor, 3 G. 
& D. 3. 

2. (For bill of exchange—Conversion.) Plaintiff, being indebted 
to defendant, gave him a bill of exchange for 1701. “for discount- 
ing or return on demand.” Defendant transmitted the bill to a 
broker in London, with directions, if he was satisfied with the 
acceptor’s respectability, to put the bill to his (defendant’s) account. 
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In trover for the bill, defendant pleaded not guilty, and not pos- 
sessed. Jt was proved at the trial that the defendant had authority 
to apply the proceeds of the bill to his own use, but that if he could 
not get it discounted, he might return it to the plaintiff. The judge 
directed the jury to decide whether the defendant had wrongfully 
converted the proceeds of the bill to his own use. The plaintiff 
objected to this direction, and elected to be nonsuited: Held, that 
the direction was not inconsistent with the state of the record, for 
that it was within the issue to inquire whether the defendant had 
acted within the scope of the authority given to him by the plaintiff. 

Held also, that under such circumstances, the plaintiff having 
elected to be nonsuited, the court would not direct a new trial. 
Wilkinson v. Whalley, 3 D. P. C. (N.S.) 9. 

VENDOR AND PURCHASER. (Action by purchaser.to recover 
back deposit.) To entitle the purchaser to maintain an action 
for money had and received to recover back a deposit paid on a 
contract for the sale of goods, there must either be an agreement 
to rescind, or circumstances upon which a special action for breach 
of the contract would lie. Filt v. Cassanet, 5 Scott, N. R. 902. 

WARRANT OF ATTORNEY. ( Attestation.) A warrant of at- | 

torney given by an attorney, is not within the 1 & 2 Vict. c. 110, | 








‘s. 9. (56 M. & W. 430.) Downes v. Garbutt, 2 D. P. C. (N.8.) 
941. 

2. (Judgment on old warrant of attorney.) Where a tenant from 
year to year had given a warrant of attorney, authorizing his 
landlord to determine the tenancy by a certain notice to quit, and 
on neglect of such notice to sign judgment in ejectment, and issue 
execution thereon, the court, on affidavit of service of such notice, 
and consequent determination of the tenancy, and of the fact that 
the tenant had refused to quit the premises, granted a rule for 
judgment on the warrant of attorney. 

On application for judgment on an old warrant of attorney, it 
appeared that, by mistake, a copy had been filed instead of the 
original instrument, and the original could not be found. The 
court, on the affidavit by the attesting witness (who was since 
dead) of the due execution of the instrument, granted a rule. Doe 
d. Beaumont v. Beaumont, 2 D. P. C. (N. 8.) 972. 


| 3. (Judgment on old warrant of attorney—Interest.) Where the 











DIGEST OF ENGLISH CASES—COMMON LAW. 13] 





defeazance on a warrant of attorney showed that the debt secured 
by the instrument was to carry interest, but the penalty in the in- 
strument itself was the amount of the actual debt only, the court, 
on special application, referred it to the master to find what was 
due for interest, and authorized judgment to be taken for the penalty 
and for such interest. Chalk v. Wolton, 3 D. P. C. (N. 8.) 39. 

4. (Entering judgment on, in vacation.) A warrant of attorney au- 
thorized certain persons to appear for the defendant “ as of Trinity 
term now last, Michaelmas term now next, or some other subse- 
quent term, then and there to receive a declaration in an action of 
debt, and thereupon to confess the same action, or else to suffer 
judgment, &c. to be forthwith entered up of record.” Held, that 
judgment signed thereon in vacation, on the 15th March, was 
irregular. (4 Man. & G. 62; 2 D. P. C. (N.S.) 391.) 

But held, that the instrument would have been satisfied by the 
entry of a judgment at a period subsequent to that at which the 
declaration was received; and if received in term, the plaintiff 
might have entered up judgment in the subsequent vacation. Ray- 

ment v. Smith, 3 D. P. C. (N. 8.) 166. 
| 5. (When void as not being duly filed.) Where a defendant had 
given a warrant of attorney, upon which judgment was signed, 
| and execution issued and levied, but the instrument was not duly 
filed in pursuance of the 3 Geo. 4, c. 39, s. 1, and the defendant 
afterwards became insolvent, and petitioned the insolvent court 
under the provisions of 5 & 6 Vict. c. 116, under which petition 
assignees were appointed; the court refused to set aside the judg- 
ment and execution upon the application of the assignees, holding 
that such instrument was not void as against them, by reason 
of the non-filing thereof, as it did not fall within the provisions of 
3 Geo. 4, c. 39, s. 2, the 7 Geo. 4, c. 57, s. 33, nor the 1 & 2 
Vict. c. 110, s. 60; and that the 5 & 6 Vict. c. 116, ss. 1 and 7, 
contained no words extending the provisions of those enactments 
to such an instrument. Lawrence v. Lawrence, 3 D. P. C. (N. 
8.) 219. 

WAY LEAVE. (Power of making railways under.) By an act of 
the 32 Geo. 3, for making a canal in the county of N., the “ own- 
ers or proprietors of any mines of coal” within certain parishes 
were empowered to make any railways or roads to convey their 
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coals, é&c. to the said canal, over the lands or grounds of any per- 
son or persons, paying or tendering satisfaction, &c. for the dam- 
age to be thereby occasioned: Heid, that this power was not limited 
to persons who were proprietors at the time of the passing of the 
act, or of the making of the canal, but extended to other persons 
who had become so since, and that such owners or proprietors 
were empowered to make railroads to be traversed by locomotive 

engines. (6M. & W.174.) Bishop v. North, 11 M. & W. 

418. 

WILL. (Aitestation of.) A person who could neither read nor write, 
being called upon to attest a will, had his hand guided, and so sub- 
scribed his name to the will: Held, that the will was properly sub- 
scribed within 7 Will. 4 & 1 Vict. c.26. Harrison vy. Elvin, 2 
G. & D. 769. 

- (Of married woman, how proved—Construction of power of 
appointment.) A declaration in prohibition stated a marriage set- 
tlement, in which certain hereditaments were conveyed by one 
George Inman, the settlor, to trustees, in fee, upon the trusts 
therein mentioned, with a power of appointment by deed to the 
husband amongst the children of the marriage, and also stated a 
subsequent deed made in exercise of such power of appointment, 
whereby the husband appointed (amongst other things) one moiety 
of the settled premises to the use of such person or persons as 
Sarah Inman (one of the children of the marriage, and at that 
time the wife of one John Inman) should by deed or will appoint, 
in which deed of appointment was contained a power of sale of the 
settled hereditaments, and a direction to the trustees to Jay out the 
net proceeds of such sale in government or other good security, 
and to pay the proceeds thereof into the hands of Henry Inman 
and the said Sarah Inman, equally between them absolutely, but 
not giving any power of appointment of the proceeds to the said 
Sarah; and the declaration further proceeded to state the sale of 
the said hereditaments, and the placing of the money obtained 
thereby in the names of the said trustees, and to set out a deed 
bearing date the 24th February, 1802, expressed to be made be- 
tween one George Inman, the eldest son of the marriage, of the 
one part, and the said trustees (the said John Inman the husband, 
and one John Whitely) of the other part, but which was not exe- 
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cuted by the trustees, by which George Inman the son, in order 
to carry into effect the intention of the settlor, as expressed in his 
deed of appointment, directed and declared that the trustees should 
stand possessed of the proceeds of the sale (amounting to 1050/.), 
as to one moiety thereof to the use of such person or persons as 
Sarah Inman the wife should by deed or will appoint, or in default 
of appointment, to George Inman the son; and the declaration then 
stated that Sarah Inman died in the lifetime of her husband John 
Inman, having before her death executed an instrument, purport- 
ing to be a testamentary appointment of her moiety, whereby she 
bequeathed the interest to her husband for his life, and after his 
death the principal to her nephew John Inman; and the declaration 
lastly proceeded to allege that William Tucker, one of the plain- 
tiffs, as one of the next of kin of the said John Inman the husband, 
now deceased, had applied to the prerogative court of Canterbury 
for letters of administration to the goods and chattels of Sarah In- 
man for the purpose of administering the same amongst the resi- 
duary legatees under the will of John Inman her husband, and 
that thereupon defendants had cited the plaintiffs unto the said pre- 
rogative court, requiring them to bring into court the original will 
of the said Sarah Inman, and to show cause why letters of admi- 
nistration with the will annexed of the goods of Sarah Inman 
should not be granted to them, the defendants, as purchasers of the 
interest given by such will of the said Sarah to her nephew Henry 
Inman, and the plaintiffs then suggested that by the laws of this 
realm a feme covert cannot make any will or testament, or any 
instrument in the nature of a will or testament, without having au- 
thority from her husband for that purpose, which it was alleged 
Sarah Inman had not, and that the determining whether such feme 
covert had such authority, was not matter of ecclesiastical cogni- 
zance, but belonged to the courts of common law, wherefore the 
plaintifis prayed her majesty’s writ of prohibition from the court, 
directed to the proper judge of the prerogative court, to prohibit 
that court from proceeding therein. 

To this declaration the defendants put in a plea, stating their 
title to the sum bequeathed by the will of the said Sarah Inman 
by their purchase of the same, and that they were about to file a 
bill in the court of chancery for the purpose of enforcing their 
VOL. Ill. 12 
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equitable right thereto, “‘ and that by the course and practice of 
the said court, in order to obtain the adjudication of the said court 
upon the validity in equity of the said appointment so made by the 
said Sarah Inman, it was and is necessary that letters of adminis- 
tration with the will annexed should be granted to some person or 
persons, limited so far only as it concerns all the right, title, 
and interest of her the said Sarah Inman in and to the sum of 
money which she by virtue of the indenture in the plea first men- 
tioned had a right to dispose of, and had by the said will dis- 
posed of accordingly, but no further or otherwise, to the end that 
such administration with the said will annexed, but limited as 
aforesaid, might be made a party to the said suit in chancery :” 
and the plea then alleged the refusal of the plaintiffs to propound 
the will for the purpose of such limited administration, in order to 
prevent the defendants from proceeding to enforce their rights. 

To this plea plaintiffs put in a replication, concluding with a 
formal traverse of the rule and practice of the court of chancery 
as above set forth in the plea, on which traverse issue was joined. 
At the trial, there was evidence to show that in the case of a will 
made by a married woman, either with the assent of her husband 
or under a power, an administration limited to the subject matter 
of the bequest contained in such will, is the usual and proper form 
of administration, and that such administration is required by the 
practice of the court of chancery before they will allow any party 
to claim any interest under such will. It further appeared that, 
if the spiritual court were to grant a larger and more general ad- 
ministration, the court of chancery would not be dissatisfied there- 
with, nor on that account refuse to entertain the suit, but at the 
same time that such court would require, at the very least, the 
limited administration, and would not allow the suit to proceed 
without it. 

Held, that upon this evidence the defendants were entitled to 

the verdict, and that the plea disclosed a sufficient answer to the 
declaration. Tucker v. Inman, 5 Scott, N. R. 843. 
WITNESS. (Competency.) Held (before 6 & 7 Vict. c. 85), that 
where one of two co-defendants in an action on contract has suf- 
fered judgment by default, he may, if not otherwise interested in 
procuring a verdict for the plaintiff, be called by him as a witness 
against the other defendant. Pope v. Steele, 2 Q. B. 733. 
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2. (Same.) In an action by indorsee of a bill of exchange against 
acceptor, the defendant pleaded a plea showing that the indorsee 
sued for a previous indorser, who had broken the agreement which 
was the consideration for the drawing and accepting: Held (be- 
fore the stat. 6 & 7 Vict. c. 85), that the drawer might be rendered 
a competent witness for the defendant by indorsing his name on 
the record under the 3 & 4 Will. 4, c. 42, s. 26. Kilpack vy. 
Major, 2 Q. B. 737. 








EQUITY. 
[Selections from 5 Beavan, Part 1; 12 Simons, Part 1; and 2 Hare, Part 3.} 


ABSENT PARTY. (Decree with saving of rights.) A decree 
may be made in the absence of a material party, who is out of the 
jurisdiction and who is not required to do any act. Accordingly, 
where A. B. executed a voluntary settlement of real estate in favour 
of his wife and children, and afterwards contracted to sell it for 
valuable consideration, and the purchaser filed a bill for specific 

| performance against the vendor, his wife, children, and the trus- 

tees in whom the legal estate was vested, and one of the children 
| was out of the jurisdiction, and did not appear, the court decreed 

a specific performance, and ordered the trustees to convey to the 
purchaser, saving the rights of the absent party. Willats v. Bus- 

by, 5 B. 193. 

ADMINISTRATION OF ASSETS. (Bill by mortgagee ereditor.) 

| A mortgagee filing a bill for the benefit of himself and the other 
creditors of the deceased, is entitled to payment of his mortgage 
money out of the mortgaged estate, before payment of the costs 
of suit. Aldridge v. Westbrook, 5 B. 188. 

2. (Concurrent suits by legatees.) It is no objection to the hearing 
of a suit for a pecuniary legacy, in which assets are admitted, 
that a decree for the administration of the estate of the testator has 
been made at the suit of a residuary legatee; but quere, whether 
the court would direct the accounts of the same estate to be taken 
in both suits. Suisse v. Lord Lowther, 2 H. 424. 

3. (Costs.) A married woman being intitled to a share of a residue 
for her life, with remainder to her chidren, who were infants, a 
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bill was filed by her and her husband and their children, by their 
father as their next friend, against the executor and the co-resi- 
duary legatees, for the administration of the testator’s estate. 
When the executor put in his answer, a balance was due from 
him, and he paid it into court. Afterwards, he paid the whole of 
the testator’s debts, some of them before and the rest after the 
usual decree, whereby a balance greater than the fund in court 
became due to him, and the master so found. After the report 
had been absolutely confirmed, the husband died, and his widow 
having declined to prosecute the suit, the executor filed a supple- 
mental bill, praying to have the fund in court, exempt from all 
costs, paid to him, in part of the balance found due by the master. 
The court ordered the executor’s costs of both suits, as between 
solicitor and client, to be first paid out of the fund, then the costs 
of the defendants, the co-residuary legatees, of both suits; and 
lastly, the costs of the widow and children of the supplemental 
suit, but not of the original suit. Jackson v. Woolley, 12 S. 12. 
4. (Costs—Confiicting order.) Notwithstanding an order on further 
directions in a creditor’s suit, that the costs of all parties should be 
taxed as between solicitor and client, and paid out of a fund in 
court, the fund proving insufficient to pay all the costs, the court 
ordered the costs of the executors to be paid in the first place. 
Gaunt v. Taylor, 2 H. 413. 
5. (Indemnity of executor—Admission of assets at law— Money 
at bankers.) Where in an action at law by a judgment creditor 
against three executors, one of them had admitted assets to a cer- 
tain amount, such assets consisting of money at the bankers, and 
judgment with execution was thereupon taken out against him, 
but the other executors refused to concur in signing the cheque for 
the money, and such money was brought into court in the suit, 
the court expressing an intention of protecting the executor from 
the consequences of his plea, retained the fund to abide the result 
of proceedings at law by the creditor to establish his right, if any, 
at law, to take the fund in execution. S. C. 
6. (Injunction.) Where an injunction had been granted against an 
executor on the filing of the bill, restraining him from getting in 
the assets, which injunction was not continued by the decree, but 
the plaintiff was found a creditor by the master, an action by the 
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executor against the plaintiff for an alleged debt was restrained by 
injunction on motion. Oldfield v. Cobbett, 5 B. 132. 

7. (Mixed fund for payment of debts—Charity.) Testator gave 
all his real, leasehold and other personal property to trustees upon 
certain trusts, and he directed them to sell all his property, in 
order to form a fund to pay his debts and legacies, and then to 
dispose of the residue as after directed. The testator next gave 
several legacies, and then gave the residue of his property, remain- 
ing in the hands of his trustees, to trustees for a charity. The 
vice-chancellor held that the leasehold and other personal pro- 
perty were alone liable io the payment of the debts and legacies. 
But the lord chancellor, on appeal, held that the debts and 
legacies were payable out of the mixed fund, composed of the pro- 
duce of the real as well as the leasehold and other personal estates, 
in proportion to the relative values of those three estates; and that 
the charity was entitled to the portion of the residue that consisted 
of pure personalty. Attorney-general v. Southgate, 12 8. 77. 

8. (Powers of trustees pending suit.) An estate was administered 
under the court, and all claims being provided for, the devisee was 
let into possession. A further claim was afterwards made against 
the estate: Held, that the trustees of the will were not justified, of 
their own authority, in taking possession to provide for it. Under- 
wood v. Hatton, 5 B. 36. 

9. (Priority of legacy to widow.) A legacy to a widow, in lieu of 
dower or thirds at common law or by custom, has no priority over 
other legacies, where the testator leaves no real estate. Acey v. 
Simpson, 5 B. 35. 

10. (Receiver pendente lite.) A bill filed for a receiver pending a 
contest for administration in the ecclesiastical court, aiso prayed 
that the administrator, when appointed, might be brought before 
the court, and the rights of the parties declared. Demurrer to this 
part of the bill allowed, there being no ground for assuming before- 
hand that a suit would be required to make the administrator do 
his duty. De Feuchéres v. Dawes, 5 B. 110. 

ANNUITY. (Interest.) Interest given on arrears of annuity secured 
by bond, but so that the whole sum recovered should not exceed 
the penalty. Crouse v. Bedingfield, 12 S. 35. 

BOND. (Relief against lost bond void at law.) On action being 

12* 
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brought on a bond stated by plaintiff at law to be lost, defendant 
filed his bill for an injunction, alleging that the bond had been 
either drawn up contrary to the agreement, or had been since 
altered. The defendant in equity demurred, and adopting the 
latter alternative, as it was held he might do, argued that the 
objection was good at law, but the bond being lost, so that the 
objection would not appear, the demurrer was overruled. Williams 

v. Flight, 5 B. 41. 

CHARITY. (Cy pres—Failure of original objects.) A school was 
founded for the education of poor children within a certain district. 
The district was converted into a dock, under a local act of par- 
liament, so that the objects of the charity failed. The court refer- 
red it to the master to approve of a scheme for the application of 
the funds of the charity, cy pres. The Attorney-general v. Glyn, 
12 S. 84, 

. (Difference between benevolent and charitable purposes.) A pur- 
pose may be liberal and benevolent without being strictly charitable, 
so as to induce the court to administer a trust for such purpose; 
and so also, if the bequest be expressed to be for purposes of pri- 
vate charity, the court will not interfere. But where a gift was to 
be divided ‘‘among poor pious persons male or female, old or 
infirm, as the executors see fit, not omitting large and sick families 
if of good character,” it was held a charitable bequest; the word 
poor” extending through the whole sentence. Nash vy. Morley, 
5 B. 177. 

. (Discretionary trust—Mortmain.) Where there was a devise of 
land upon trust to apply the rents for such purposes as certain 
other persons, devisees of other estates, should in their discretion 
appoint, but testator trusted that they would exercise such power 
in doing such acts as they know he would most approve of, testa- 
tor having previously referred to an intention he had had of endow- 
ing a chapel: Held that it was a devise to charity, and void under 
the statute of mortmain. Pilkington v. Boughey, 12 8. 114. 

. (Enrolment— Where land in mortmain.) A gift to a charity of 

land already in mortmain is not within the statute of mortmain, 9 

Geo. 2, c. 36. Attorney-gencral vy. Glyn, 12 8. 84. 

. (Frame of suit—proceeding by bill.) A bill was filed by one of 

several trustees of a charitable gift, the validity of which was dis- 
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puted, against the co-trustee, who had refused to act, and the next 
of kin of the testator, to have the trust executed. The trustees 
had accepted the trust: Held, that the proceeding might be by bill. 
Nash v. Morley, 5 B. 177. , 


CONVERSION. (Contract to sell.) Where a man died, having 


contracted to sell an estate, and the contract, though afterwards 
abandoned by the laches of the purchaser, was valid and subsisting 
at the time of his death: Held, by sir John Leach, that the estate 
belonged to the next of kin, and not to the heir. Curre v. Bowyer, 
5 B. 6. (Reported in note.) 


. (Election.) Where money had been impressed by a will with the 


character of realty, but the parties who together were absolutely 
entitled to it in whatever shape executed a deed, appointing a new 
trustee, and providing for the investment of the money as money, 
but by a general clause resettling it upon the trusts generally of a 
deed, which had been made upon the footing of the will, and pro- 
vided for the investment in land: Held, that the money had lost 
the character of realty. Cookson v. Reay, 5 B. 22. 


COSTS. (Solicitor acting without authority.) An executor is not 


entitled to be allowed the costs of a suit in respect of the estate, 
prosecuted by a solicitor whom he did not employ: the solicitor 
himself is the party to apply for costs, as a lien on the fund which 
he has recovered. Burge v. Brutton, 2 H. 373. 


. (Solicitor made executor.) An executor who acts as solicitor in 


a cause, in which he is a party in his representative character, 
though only allowed personally, as against the estate, such costs 
as he actually pays, held, entitled, as against the estate, to that 
proportion of the whole costs which was due to his town agent in 
the cause. S.C. 


DECREE. (Provision for future parties.) In an administration 


suit, where it was probable that inquiries directed to be made 
would disclose the existence of other parties interested in the 
estate, under a gift to issue, but not parties to the suit, the decree 


‘provided for their being made parties thereafter by supplemental 


suit, and went on as if they were parties. Fisk v. Norton, 2 H. 381, 


EVIDENCE. (Declaration of co-obligors.) Bill by the obligee 


in a bond, who had delivered it up by mistake (as he alleged) to 
one of the co-obligors, to recover the amount due on it. The 
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joint answer of the co-obligors admitted the delivery of the bond, 
and that one of them had destroyed it; but traversed the allega- 
tion as to mistake. Held, that declarations made by the obligor 
to whom the bond had been delivered, tending to prove the plain- 
tiff’s allegation, were admissible against the co-obligor. Crosse v. 
Bedingfield, 12 8. 35. 

2. (Practice as to interested witness.) After a witness had been 
examined for the plaintiff, the defendant, having discovered that 
he was interested in the result of the suit, was allowed to issue a 
new commission for examining the witness and other persons to 
prove the fact. Selway v. Chappell, 12 S. 113. 

EXECUTOR. (Assent to bequest.) Where a leasehold was given 
to A. the wife, and also an executrix of testator, for life, with re- 
mainder to such of three persons, B. C. and D. as should be living 
at A.’s death, and A. was allowed by her co-executors to remain 
in possession, and one of such executors, who was the husband of 
B., joined in a deed executed by B.C. and D., whereby they 
agreed to take the leasehold as tenants in common without survi- 
vorship: Held, that there was no such assent to the bequest as 
prevented the executors from making a title to a purchaser. 
Attorney-general v. Potter, 5 B. 164. 

2. (Retainer by representative of executor.) The representative of 
a deceased executor, in accounting for the executor’s receipts of 
the trust estate, held not to be entitled by way of discharge to the 
amount of a debt owing to the executor from his testator, without 
evidence of retainer of the debt by the executor in his lifetime. 
Burge v. Brutton, 2 H. 373. 

HEIR. (Second trial of issue.) The heir at law is not entitled as 
a matter of course to a second trial of an issue of devisavit vel 
non: and a second trial was refused where the testator’s hand had 
been guided in making his mark, and two of the witnesses had 
deposed to his incompetency, but there had been acquiescence by 
the heir. Wilson vy Beddard, 12 8S. 28. 

HUSBAND AND WIFE. (Separate use—Arrears.) Held that 
arrears of interest on property settled to her separate use, due at 
the time of a second marriage, were the separate property of the 
wife. Ashton v. M’ Dougal, 5 B. 56. 

2. (Settlement of reversionary interests.) On the marriage of a 
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female infant, property then in reversion was settled to her sepa- 
rate use for life, remainder to her children. Part of the property 
fell into possession during the life of the first husband, and the 
other part during the life of a second. She married again, her 
third husband having notice of the settlement. He afterwards filed 
a bill against the trustees of the funds for an account, and to ob- 
tain possession in right of his wife: Held, that the wife not having 
repudiated the settlement upon her first discoverture, must be con- 
sidered as having adopted it, it being for her benefit to do so, and 
that it was binding on the husband who had notice of it, and his 
bill was dismissed with costs. S. C. 

INFANT. (Marriage of infant with sanction of court.) Semble, 
that a settlement made upon such a marriage of the property of 
an infant may be afterwards repudiated by the infant coming of 
age, and if a female, surviving her husband. Ashton v. M’ Dougal, 
5 B. 56. 

JOINT STOCK COMPANY. (Parties—Dissolution of com- 
pany.) Bill by two of the proprietors of shares in a company 
incorporated by act of parliament, on behalf of themselves and all 
other the proprietors except the defendants, against the five direc- 
tors (three of whom had become bankrupt), and against a pro- 
prietor who was not a director, and the solicitor and architect of 
the company, charging the defendants with various fraudulent and 
illegal transactions, to the detriment of the property of the com- 
pany; and stating that there had ceased to be a sufficient number 
of qualified directors to constitute a board; that the company had 
no clerk or office; that in such circumstances the proprietors had 
no power to take the property out of the hands of the defendants, 
or wind up the affairs of the company; and praying that the de- 
fendants might be decreed to make good to the company the losses 
complained of; and praying also the appointment of a receiver. 
The defendant demurred: Held, that upon the facts stated, the 
continued existence of a board of directors de facto must be 
intended; that the possibility of convening a general meeting of 
proprietors capable of controlling the acts of the existing board 
was not excluded by the allegations of the bill; that in such cir- 
cumstances there was nothing to prevent the company from ob- 
taining redress in its corporate character in respect of the matters 
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complained of; that therefore the plaintiffs could not sue in a form 
of pleading which assumed the practical dissolution of the corpo- 
ration; and that the demurrer must be allowed. Foss v. Har- 
bottle, 2 H. 461. 

LIEN. (Covenant to settle one moiety no lien upon the other.) A. 
being entitled to a moiety of an estate, covenanted to settle it on 
himself for life, with remainder to his wife and children. He after- 
wards acquired the other moiety, and mortgaged the entirety to 
B., who, having no notice, obtained priority over the wife and 
children of A. By the will of B. the mortgage was given to C. 
for life, with remainder to A. absolutely. A. died, and C., by 
virtue of the mortgage, received the rents of the entirety, to the 
disappointment of the wife and children of A. C. afterwards died: 
Held, that the widow and children of A. had no equity as against 
the general creditors of A. to have a lien on the second moiety of 
the estate to recoup the loss sustained by them by C.’s receiving 
the rents of the moiety of the estate bound by the settlement, from 
the death of A. to the death of C., but that they must come in as 
specialty creditors under the covenant. Aldridge v. Westbrook, 
5 B. 188. 

MARRIED WOMAN. (Process against.) An attachment or- 
dered to be issued against a married woman, for disobeying 
an order in a suit which she had instituted by her next friend, 
and which related to her separate estate. Ottway v. Wing, 12 
8. 90. 

NOTICE. (Notice to solicitor.) In considering the effect of notice 
to the solicitor, given in a previous transaction, the length and con- 
tinuity of the employment of the solicitor in reference to the estate 
in question is a very material circumstance. Accordingly, where 
some years before the suit, pending the treaty for sale of an estate 
from A. to B., A. agreed to mortgage the estate as a security for 
money then lent, and notice of such agreement was given to B.’s 
solicitor, and the treaty having been suspended for some years in 
consequence of a claim by a third party, was after A.’s death car- 
ried into effect between his heir and B. upon somewhat different 
terms, and nearly two years afterwards B. mortgaged to D., and 
the solicitor who acted for D. in reference to the mortgage had 
been employed by B. during the whole previous transactions: 
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Held, that D. was affected by notice of the previous agreement for 
a mortgage, and the lien thereby created. Fuller v. Benett, 2 
H. 394. 

PARTIES. (Annuity charged on residue.) A person to whom a 
legacy, or an annuity, is given, to be paid out of the residue after 
the death of the legatee for life of such residue, is not a necessary 
party to a suit for administration of the estate, brought by legatees 
of aliquot shares of the ultimate residue. Fisk v. Norton, 2 
H. 381. 

2. (Heir at law.) Held, in a suit to administer the real assets of a 
debtor, that the heir at law was a necessary party. Brown v. 
Weatherby, 12 8.6. (NB. This decision was before the orders 
of August, 1841. See Order 31.) 

PARTNERSHIP. (Multifariousness—Joint and separate estates.) 
Held, on demurrer for multifariousness, that the joint creditors of 
a partnership alleging by their bill that the joint estate was insuf- 
ficient, might file a bill against the personal representatives of two 
of the partners, deceased, and the assignees of the othéfs, so as to 
have the accounts of the separate estate of each taken in the same 
suit. Brown v. Weatherby, 12 8. 6. 

PLEADING. (Answer—Evasiveness.) Construction of an answer, 
containing a general denial of the facts charged, in the terms of 
the charge, with a saving so far as the other statements in the 
answer admit or explain them. Tipping v. Clarke, 2 H. 383. 

2. (Revivor and supplement—Title of answer.) A plaintiff having 
died before the defendant had answered, his representative filed a 
bill of revivor and supplement, praying that the defendant might 
answer it and the original bill. ‘The defendant put in an answer, 
which was intituled as his answer to the original bill of the plain- 
tiff, “since deceased.” ‘The answer was ordered to be taken off 
the file. Upton vy. Sowton, 12 8. 45. 

POWER. (Power on estate.) The ultimate limitation of a fund in 

a marriage settlement, after the death of a husband and wife, was 

to the husband, if he survived his wife, but if the wife survived, 

then, after her death, to such person as the husband should ap- 
point, and in default, “to his executors, administrators or assigns.” 

The wife survived, and the husband made no appointment, except 

a will in general terms: Held, that the fund ‘passed by such will 

as part of his estate. Howell vy. Gayler, 5 B. 157. 
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PRACTICE. (Amendment—Service of order.) An order for leave 
to amend operates from the time of service only, and therefore an 
intermediate step taken by the defendant, after the order is made, 
and before it is served, is regular. Price v. Webb, 2 H. 515. 

- (Answer—Demurrer—Order of 1841.) The 38th order of Au- 
gust, 1841, enabling a defendant by answer to decline answering 
any interrogatory, from answering which he might have protected 
himself by demurrer, applies as well where the demurrer must 
have been a demurrer to the relief, as where it would have been 
to the discovery only. Tipping v. Clarke, 2 H. 383. 

- (Answer of defendant abroad.) The 9th general order of Decem- 
ber, 1833, does not apply to the case of a defendant residing 
abroad. A commission to take an answer abroad must therefore 
be obtained from the court. The Baron de Feuchéres v. Dawes, 
5 B. 144, 

- (Bill to enforce lost bond—Affidavit of loss.) Where on a bill 
by the obligee in a bond, who had delivered it up by mistake (as 
he alleged) to the defendant, the obligor, to recover the amount 
due on it, the anwser admitted the delivery of the bond, and that 
the defendant had destroyed it, but denied the allegation as to mis- 
take: Held, at the hearing, that as the bond was admitted to have 
been destroyed, an affidavit of loss was not necessary. Cross v. 
Bedingfield, 12 8. 35. 

. (Evidence on bill and answer.) Instruments, neither admitted 
nor denied, may be proved vied voce, although the case is heard 
upon bill and answer only. Rowland v. Sturges, 2 H. 520. 

. (Perpetuating testimony—Use of depositions.) Where deposi- 
tions, taken in a suit to perpetuate testimony, are required to be 
used in a trial at law, not under the control of the court, the order 
is, that the depositions be published, and that the officer attend 
with and produce to the court of law the record of the whole pro- 
ceedings, and that the parties may make such use of the same as 
by law they can. Attorney-general v. Ray, 2 H. 518. 

. (Plea and answer.) After answer, the bill was amended and a 
plea was put in to the amended bill: Held, that the original bill 
having been answered, the pendency of the plea to the amended 
bill did not prevent the hearing a motion which was for a receiver. 


Thompson v. Selby, 12 S. 100. 
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8. 


(Revivor by defendant.) After decree, the plaintiff died; and one 

of the defendants filed a bill of revivor against his executors, but 
for several months neglected to obtain an order to revive. The 
court gave the executors liberty to revive the suit, if the’ plaintiff, 
in the bill of revivor, should not revive it within a week. Good- 
man v. Coombes, 12 8. 41. 


. (Substitution of next friend.) On a motion to substitute a new 


next friend of an infant plaintiff, the court must be satisfied by 
affidavit of the circumstances and respectability of the party pro- 
posed to be substituted, although all the other parties to the cause 
consent to the substitution. Harrison v. Harrison, 5 B. 130. 


10. (Substituted service on agent.) If a defendant who is out of the 


jurisdiction has given special authority to a person within the ju- 
risdiction to act as his agent with respect to the property which is 
the subject of the suit, the court will order service of the subpeena 
to appear and answer on such person to be good service on the 
defendant. Hobhouse vy. Courtney, 12 8. 140. 


PRODUCTION OF DOCUMENTS. (Confusion of entries.) Me- 


moranda, the production of which the plaintiff was entitled to, 
were entered in the same book with other matters, to a discovery 
of which the plaintiff was not entitled, and they could not be sepa- 
rated or sealed up: Held, that the defendant must produce the 
whole. Carew v. White, 5 B. 172. 


. (Mode of objecting.) An objection to the production of documents 


must be properly raised by the defendant’s answer, where the bill 
seeks their production. Hunter v. Capron, 5 B. 93. 


- (Pending exceptions.) Pending exceptions to an answer for in- 


sufficiency, the plaintiff may move for the production of documents 
admitted by that answer to be in defendant’s possession. S. C. 


. (Title of plaintiff to inspect.) A., claiming to be heir to a mort- 


gagor, filed a bill to redeem. The answer denied that he was 
heir. A motion by him for production of the mortgage deed was 
refused, because he had not established his title. Lloyd v. Wait, 
12 8. 103. 


SALE UNDER DECREE. (Purchase by party under feigned 


name.) A party to a suit, who was also a solicitor and had the 
conduct of a sale decreed by the court, purchased at the sale un- 
der a feigned name. The court, after the purchase had been con- 
VOL, III. 13 
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firmed, ordered the estate to be again offered for sale at the price 
at which the party had purchased it, and, if there should be no 
higher bidder, the party to be held to his purchase. Sidny v. 
Ranger, 12 S. 118. 

SCANDAL. (Right of stranger to except.) A stranger to a cause 
cannot, as of course, except to and refer a pleading alleged to be 
scandalous as to him, and impertinent as between the parties, but 
he may be authorized so to do upon a special application. Wil. 
liams v. Douglas, 5 B. 82. 

SETTLEMENT. (Appointment to husband tenant for life.) Sub- 
ject to the life estate of her husband and the interests of the chil- 
dren, the wife had the absolute power of appointing a trust fund, 
which, in default of appointment, was limited to her next of kin, 
and there was a proviso, that if the husband became bankrupt the 
dividends should no longer be paid to him. The wife died first, 
leaving no children, and having appointed the fund to her hus- 
band: Held, that he became entitled thereto absolutely, discharged 
from the proviso in the event of bankruptcy. Neale v. Hodgson, 
5 B. 159. 

SHIP. (Registry—Sale or mortgage.) Bill of sale of a ship, though 
absolute in its terms, may, notwithstanding the ship registry act, 
be in equity held a mortgage, if such appears to have been the 
real intention of the parties. Langton v. Horton, 5 B. 9. 

2. (What words pass cargo.) Held, that the cargo of a ship, then 
absent on a whaling voyage, did not pass by the description in the 
bill of sale, a ship, together with all masts, &c. boats, oars, and 
appurtenances, although it was argued that, from the nature of the 
adventure, the cargo was in the nature of freight. S.C. 
STATUTE OF LIMITATIONS. ( Acknowledgment to third party.) 
Where the executor of the debtor, being cited by a third party in 
the ecclesiastical court, gave in an inventory, in which the debt 
due to the plaintiff was stated among the debts of the testator: 
Held, that this was a sufficient acknowledgment to exclude the 
operation of the statute. Smith vy. Poole, 12 8S. 17. 

2. (Legacy—Charge by executor.) An executor who had possessed 
assets sufficient to pay a legacy, died leaving it unpaid, but hav- 
ing by will charged his real estate with payment of his debts. 
The legacy, as such, was barred by time, the twenty years hav- 
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ing elapsed at the filing of the bill: Held, that it could not be 
claimed as a debt under the charge. Piggott v. Jefferson, 12 8. 
26. 


. (Not barred by ineffectual proceedings.) An ejectment bill filed 


in 1842 stated that the plaintiff’s alleged right to the land accrued 
in 1812, that a bill had been filed in 1824 to recover the property, 
and that an ejectment had been brought in 1832, which was stayed 
until the plaintiff had paid the costs of a former ejectment; but it 
did not state the result of the suit or action: Held, that it must be 
inferred that they had failed, and that they did not prevent the 
operation of the statute of limitations. Bampton vy. Birchall, 5 
B. 67. 


TIMBER. (Tenant for life, and remainderman.) Where estates 


were devised in trust for A. for life, remainder to B. for life, with- 
out impeachment of waste, remainder to his first and other sons in 
tail, and timber was cut by the trustee with the consent of A. and 
B., and the proceeds paid into court in a suit instituted by B., to 
which his eldest son was a party, the fund arising from the timber 
was ordered to be paid to B. Waldo vy. Waldo, 12 8. 107. 


TRUSTEE. (Breach of trust—Admission.) A trustee, having 


power to vary trust funds, admitted that he had sold part of the 
funds, but did not show how the produce had been invested: Held, 
on such an admission, that he was liable to make good the fund, 
Meyer v. Montriou, 5 B. 146. 


. (Conveyance on behalf of husband of trustee.) A woman who 


was sole trustee for sale of real property, married a man who ab- 
sconded, and had not been heard of up to the hearing of the cause. 
The court decreed a sale, and that the husband should be declared 
a trustee within the 11 Geo. 4 & 1 Will. 4, c. 60, s. 19; but de- 
clined to appoint a person to convey in his room, under the 8th 
section, on the ground that he was not the trustee “ last known to 
have been seised ;” there being a joint seisin in him and his wife. 
Moore v. Vinten, 12 8. 161. 


VENDOR AND PURCHASER. (Construction of agreement.) An 


2. 


agreement to sell land, not expressing what interest in it, construed 
to mean the whole of the interest of the vendor. Bower v. Cooper, 
2 H. 408. 

(Purchase of bankrupt’s estate—Notice.) Where a mining con- 
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cern, in which a bankrupt had more than one-third of the shares, 
was wound up, and a new company formed, who paid 18,0001. as 
the purchase money for the mine, &c., which sum was to be ap- 
plied in payment of the debts of the old concern, and the property 
of the new company was divided into fifty-four shares, of which 
eleven were assigned to the assignee of the bankrupt for himself 
and friends, and of these eleven, four were purchased by the trus- 
tees of the defendant, then a minor, and the purchase money, 
which was exactly four fifty-fourths of the 18,000/., was paid to 
the assignee: Held, on a suit by a new assignee fifteen years after- 
wards, that the four shares were to be considered as the property 
of the bankrupt, and the assignee as the agent of the defendant in 
the purchase, and that the shares still belonged to the bankrupt’s 
estate. Turner vy. Trelawny, 12 8. 49. 

3. (Sale of estate for an annuity.) An agreement to purchase land 
for an annuity for the life of the vendor, to be a charge on the 
land, and to be paid quarterly, entitles the vendor, not only to the 
security of the charge, but to the covenant of the purchaser for 
the payment of the annuity. Bower v. Cooper, 2 H. 408. 

4. (Specific performance—Parties.) ‘Two houses, held under one 
lease, were sold in separate lots, and it was stipulated that the pur- 
chasers should be parties to each other’s assignment: Held, that 
the purchaser of lot 2 was not a necessary party to a suit for spe- 
cific performance against the purchaser of lot 1. Patterson v. 
Long, 5 B. 186. 

VOID DEED. (Immorality.) A bill filed to obtain relief against a 
deed founded on an immoral contract, should not state as one 
ground for relief, that the deed was not drawn up according to 
the contract. Batty v. Chester, 5 B. 103. 

2. (Immorality—Pleading.) Where a party filed a bill to be re- 
lieved from a deed, made in consideration of future cohabitation, 
and in pursuance of an alleged contract to provide for the woman 
only during the connexion, and the bill was so framed as to make 
it the gist of the complaint, that the immoral contract had not been 
performed on the part of the woman, the bill was dismissed. S. C. 

WILL. (Construction—Absolute or life interest.) Bequest of 
leaseholds to A., her executors, administrators and assigns for 
her life: Held, on the context, to give a life estate only. Morrall 
vy. Sutton, 9 B. 100. 
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2. (Construction—Annuity forever.) Held, that an annuity to A. 


ou 


forever, though charged upon real as well as personal estate, on 
A.’s death passed to his executors, and not to his heir. Taylor 
v. Martindale, 12 S. 158. 


. (Construction—Bequest during lives.) A testatrix gave unto A, 


and B. a sum in the long annuities, to be equally divided during 
their lives, after which she gave the said sum to C.: Held, that 
the survivor of A. and B. took for life. M’Dermott v. Wallace, 
5 B. 142. 


. (Construction—Children.) Testatrix bequeathed 13001. to trus- 


tees in trust, as to one-third, for such of the children of A. S., 
then deceased, as should be living at the testator’s death; and, in 
trust, as to the remaining two-thirds, for the children of 8. T. and 
T. P., living at the same time. 8S. T. had grandchildren, but no 
child living either at the date of the will or at the testator’s death ; 
but A. S. and T. P. had, each of them, children living at those 
times: Held, that the grandchildren of 8. T. could not claim under 
the description of children. Moor v. Raisbeck, 12 S. 123. 
(Construction—Conversion.) A sum of money directed to be 
invested by an executrix “in land or some other securities,” for 
the benefit of one for life, with remainder to his children, “ but in 
failure of these, to A. and his heirs for ever,” and which had not 
been invested in land, held to have been originally impressed with 
the character of real estate; but by the subsequent dealing there- 
with by the parties beneficially interested, to have acquired the 
quality of personalty. Cookson v. Reay, 5 B. 22. 

(Same.) A testator directed his trustees, with the consent of his 
widow, to invest his personal estate in freehold, leasehold, or 
copyhold messuages, tenements or hereditaments, and settle them 
upon certain trusts which were applicable to realty: Held, that a 
conversion into real estate was intended. Hereford v. Ravenhill, 
5 B. 51. 


- (Construction—Conversion for purposes that failed.) A tes- 


tator directed a part of his personal estate to be converted into 
realty, and settled on certain trusts. These being exhausted, and 
no investment having been made: Held, that the residuary legatee 
was entitled to the fund, and took in the character of personalty 
S. C. 

13” 
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8. (Construction—Cumulative legacy.) Several bequests to a ser- 
vant of thé testator, made in eight different instruments, held to be 
all cumulative, notwithstanding the gift by the last codicil was 
much larger than any of the preceding gifts to him; and the whole 
amount given by that codicil was expressed as being given to pro- 
vide for the servants of the testator. General principle of the law 
as to cumulative legacies. Suisse v. Lord Lowther, 2 H. 424. 
(Affirmed on appeal by lord chancellor.) 

9. (Construction—Description of legatee.) Charitable bequest in 
trust to the rector for the time being of W., W. being a vicarage, 
ordered to be paid to the vicar. Hopkinson vy. Ellis, 5 B. 34. 

10. (Same.) ‘Testator bequeathed to J. W. 10001.; to his sister M. 
W. 2v0l.; to their mother 200/.; and to the three aunts of J. W. 
and his sister M. W..1001. each: Held, that under the last be- 
quest the aunts only, and not the sisters, took. Trail vy. Kibble- 
white, 12 S. 5. ! 

11. (Construction—Inconsistency arising from subsequent events.) 
A limited fund was given to A. B. until some child of his should 
attain twenty-one, and 10001. consols was to be paid thereout to 
each of his children as they attained twenty-one. The fund was 
insufficient to provide for all the children. A child attained 
twenty-one: Held, that he was, notwithstanding the deficiency, 
entitled to 10001. consols. Evans v. Harris, 5 B. 45. 

12. (Construction—Inconsistent clauses.) ‘The testator gave his 
real and personal estate in trust to his nephew John for life, and, 
after his death, to be conveyed and transferred to the eldest son of 
John on his attaining twenty-one, with limitations over in like 
manner, if there was no such son of John, to two other nephews 
of the testator, and their sons successively; and in case none of 
them, the said three nephews, should have a son who should sur- 
vive the survivor of them, and attain twenty-one, the testator then 
devised the estate in like manner to a fourth nephew and his sons, 
with remainders over to their respective daughters: Held, that the 
words of devise over to the fourth nephew took effect only in case 
none of the first three nephews should leave a son surviving his 
parent and attaining twenty-one, a different construction being 
repugnant to specific directions as well as to the general scheme 
of the will,—and that, therefore, a son of John, surviving his 
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father and attaining twenty-one, was entitled to an absolute con- 
veyance and transfer of the real and personal estate. Hillersdon 
v. Lowe, 2 H. 355. 

13. (Construction—* Money in the books of the bank.”) Stock in 
the funds held in trust for the wife for life, with remainder as the 
husband should appoint, and in default to his executors, adminis- 
trators or assigns: Held not to pass under the will of the husband 
by the words, “ money he might have in the books of the Gover- 
nor and Company of the Bank of England.” Howell v. Gayler, 
5 B. 157. 

14. (Construction—Perpetuity.) Bequest of a residue for life to A., 
who had no child, and at his death leaving a son, 50001. to be 
deposited in the hands of trustees to accumulate for such son for 
his use on his attaining the age of thirty years, and the rest to be 
equally shared between him and the other children; the general 
division to take place as each respectively attained the age of 
twenty-four years: Held not void in any part, as the 50001. vested 
at the time of the severance, and the shares of the residue must be 
taken to vest at the same time. Greet v. Greet, 5 B. 123. 

15. (Construction—Recital of motive—Priority.) Testator gave 
legacies to trustees, in trust for his daughters for their separate 
use for their lives, and after their deaths for their children. By a 
codicil, after reciting that he had settled on his daughters fortunes 
which he was satisfied his property would allow of being increased, 
he gave to each of them 5001., which he directed not to be set- 
tled, but to be paid to them. By a second codicil he gave to his 
wife 30001., in lieu of 10001. which he had given her by his will. 
His property proved insufficient to pay the legacies in full: Held, 
that the legacies given by the first codicil were postponed to the 
legacies given to the daughters by the will, and also to the legacy 
given to the wile by the second codicil. Stammers v. Haliiley, 
12 8. 42. 

16. (Construction—Remoteness.) Testator gave his real and per- 
sonal estates to trustees, and directed them to invest his personal 
estate in the purchase of land, and to pay the rents, subject to cer- 
tain annuities, to his son for life, and in case his son should die 
leaving behind him no legitimate issue, then he directed the trus- 
tees to pay the rents to his, the testator’s, widow for life; but in 
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case his son should die leaving behind him legitimate issue, then, 
at the end of six months after the eldest male child then living of 
his son should have attained twenty-five, or in default of male 
issue, the eldest female child then living of his son should have 
attained twenty-one, to convey all the estates to the eldest male 
child, or in default of male issue, to the eldest female child, and to 
his or her heirs of his or her body lawfully begotten, absolutely 
forever. The testator then (in case his son should die during the 
minority of such eldest male or female child) provided for their 
maintenance, and then declared that, in case his son should not 
die during such minority, his estates should continue on the trusts 
aforesaid until six months after his son’s death, and then pass to 
his son’s eldest male or female child in manner before expressed ; 
and in case his son should die leaving no legitimate issue, then 
after the death of the testator’s wife the estates to be conveyed to 
other persons. ‘The testator’s son married, and had a son born 
after the testator’s death. The court, holding the trust for the 
grandson not to be void for remoteness, and the grandson having 
survived his father and attained twenty-one (but being under 
twenty-five) and all the annuitants being dead, ordered the estates 
to be conveyed to him. Jackson v. Marjoribanks, 12 8. 93. 

17. (Construction—Remotencss—Will construed by codicil.) 
Where a testator by will gave his personalty in trust to pay the 
dividends to the children and grandchildren of A., who should not 
from time to time be entitled tinder a previous devise to the rents 
of the freeholds, but by a codicil directed that the children of B. 
and C. living at the death of A. should “take their shares” of 
the personalty with the representatives of A.: Held upon the will 
and codicil taken together that the children and grandchildren in- 
tended were also those who should be living at the death of A., 
and that the bequest was not too remote. Harvey v. Harvey, 5 
B. 134. 

18. (Constryction—Specific legacy.) Testatrix having 1151. long 
annuities standing in her name, of which 651. had been purchased 
for her by A. B., gave “all the money funded in her name by A. 
B. 501. per annum to C.: Held, that this was a specific legacy of 
501. long annuities, and of that only. D’Aglie v. Fryer, 128.1. 

19. (Construction—Survivorship—Accruing shares.) Testator 
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gave a sum to the four children of A., to be divided into equal 
shares, and paid to them at twenty-one, and the interest of their 
shares to be paid to their parents in the meantime ; and in case of 
any dying under twenty-one, his, her or their shares to be divided 
among the survivors. ‘I'wo of the children died under twenty-one, 
in the testator’s lifetime: Held, that the original share of each had 
accrued to the then survivors, but that the accruing share of the 
one who died last lapsed. Rickett vy. Guillemard, 12 8. 88. 

20. (Construction—Survivorship— Vesting.) ‘Testatrix gave an 
annuity of 50/. to her son-in-law for his life, provided he remained 
unmarried, but if he should marry, the annuity to cease; and, after 
his death or second marriage, she gave 10001. to be equally 
divided between her brother and sisters; and, if they should not 
all be then living, she gave the share of him, her or them so dying 
to be equally divided between them her surviving brother and sis- 
ters. ‘The testatrix’s brother and sisters all died in her son-in-law’s 
lifetime, and he died unmarried: Held, that the brother and sisters 
took a vested interest in the 10001. as tenants incommon. Peters . 
v. Dipple, 12 8. 101. 

21. (Construction—Uncertainty—Nezt nearest heir.) A testator 
(passing over his heir at law, the son of his deceased eldest bro- 
ther,) gave 1000/. to the testator’s father for life, and after his 
death to be continued to the testator’s younger brother, and pro- 
ceeded thus: “and after his death to be continued to my next 
nearest heir, and so on. This property is not meant to be dis- 
posed of by any of the family :” Held, that the ultimate limitation 
was void for uncertainty. Thomason vy. Moses, 5 B. 77. 

22. (Remoteness—General principle.) It is not enough, to obviate 
the objection of remoteness, that within the legal period there 
should be necessarily parties in existence who should have it in 
their power, by compromising their unascertained claims under 
the will, to release the fund; but the ascertainment of the shares, 
and the absolute power of disposal, must arise from necessity, and 
according to the intention of the testator. Accordingly, where a 
testator bequeathed leaseholds in Church Street, having sixty 
years unexpired, and as to which there was no obligation on the 
part of the lessor to renew, to A. for life, with remainder to the 
children she should leave, and in default to B.: and bequeathed to 
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trustees other leaseholds, upon trust to accumulate the rents until 
the leases of the Church Street property “ should become nearly 
expired,” and then to apply such part thereof as should be neces- 
sary in the renewal of the Church Street property, “ for the benefit 
of the respective persons to whom he had before by his will, given 
the same ;” and the residue, after answering the purpose aforesaid, 
he gave to his residuary legatees, and the testator died before the 
Thellusson act came into operation: Held, that the trust for accu- 
mulation and renewal was void for remoteness and uncertainty. 
Curtis v. Lukin, 5 B. 147. 

23. (Revocation by conversion.) Testatrix devised all her freehold 
messuages, &c. in S..to trustees, in trust to sell and stand pos- 
sessed of the proceeds in trust for A., and gave the residue of her 
personal estate to the trustees, in trust for B. After the date of her 
will, she sold the houses, and,conveyed them to the purchaser, and 
he deposited the conveyance and title deeds thereof with her, to 
secure part of the purchase money: Held, that the security and 
the money due on it did not pass, under 7 Will. 4 & 1 Vict. c. 
26, s. 23 (the late Will act), to the trustees in trust for A., but to 
the trustees in trust for B. Moor v. Raisbeck, 12 8. 123. 

24. (Same point.) Where a testator, after devising an estate, con- 
tracted to sell it, but the sale was not completed till after his death: 
Held, though the case was subject to the 1 Vict. c. 26, that the 
purchase money belonged to the personal representatives. Farrar 
v. Earl of Winterton, 5 B. 1. 

25. (Uncertainty—Costs.) In a suit to obtain the decision of the 
court on a very doubtful will, the plaintiff turned out to have no 
interest. The court, upon making a declaration of the right, or- 
dered the costs of all parties out of the fund. Thomason vy. Moses, 
5 B. 77. 


ADMIRALTY. 
[Selections from 1 Robinson, Part 3.] 


COLLISION. (Dragging of anchor.) A collision between a ship 
coming to anchor and a ship lying at anchor, was occasioned by 
the dragging of anchor of the ship coming to anchor: Held, that 
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the owners of the latter ship were liable for damage done to the 
other by the collision. The Massachusetts, 1 Rob. 371. 

2. (Inevitable accident.) Cross action in a cause of damage by col- 
lision. Case heard before Trinity masters. Collision the effect 
of inevitable accident. Both actions dismissed. The Shannon, 
1 Rob. 463. 

3. (Pleading.) In causes of collision, a party, in order to have the 
benefit of the statute 6 Geo. 4, should claim it in the pleadings; 
but the omission to do so will not deprive him of the exemption 
conferred by the statute, the act being a public act. The Cana- 
dian, 1 Rob. 343. 

4. (Steamboat— Thames— Trinity house regulations.) Damage pro- 
nounced for, on the ground that the steamboat did not port her 
helm in compliance with the Trinity house regulations. 

Semble, there is no valid rule in the Thames, that steamers 
coming up the river against wind and tide should keep the south 
shore; or if there be, it is superseded by the Trinity house regula- 
tions. The Gazelle, 1 Rob. 471; S. P. The Friends, 1 Rob. 478. 

CUSTOM. (South Sea—Gratuitous assistance—Issue.) Cause of 
salvage in the South Sea. Defence of the owners, that a custom 
exists in the South Sea fishery for vessels to render assistance to 
each other gratuitously. Issue directed to the court of common 
pleas to try the existence of the alleged custom. Verdict found 
for the custom. Motion for a new trial rejected. The Harriot, 
1 Rob. 439. 

DROITS OF THE ADMIRALTY. (Bona piratarum.) All goods 
in the possession of pirates are prima facie “ bona piratarum,” 
and forfeitable to the crown as droits of the admiralty. 

Semble, that if the court should think there was a reasonable 
presumption that such goods were not the property of the pirates, 
it would pronounce them to belong to the crown jure corone, sub- 
ject to the claim of the rightfulowner. The Pauda, 1 Rob. 423. 

FOREIGN SHIP. (Necessaries—3 & 4 Vict. c. 65—Definition.) 
In order to make the owners of a foreign ship liable for articles 
supplied to the ship on the order of the master, it must be shown 
that the articles were such as a prudent owner, if present, would 
have ordered; and it is not sufficient that the articles should be ne- 
cessaries in their kind, as an anchor or a cable, but that the ship 
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actually was in want of such necessaries. The Alexander, 1 
Rob. 346. 

2. (Same—Money.) Under the term “necessaries supplied to a 
foreign ship,” in the statute 3 & 4 Vict. c. 65, money may be in- 
cluded, the court being satisfied that the necessaries were wanting, 
and that the money was bona fide advanced; and an affidavit to 
that effect will be required. The Sophie, 1 Rob. 368. 

8. (3 & 4 Vict. c.65.) Motion under the statute 3 & 4 Vict. to arrest 
a Nova Scotia vessel, the vessel having been built and registered 
at New Brunswick, rejected; such vessel not being a foreign sea- 
going vessel within the provision of the sixth section of the aet. 
The Ocean Queen, 1 Rob. 457. 

MASTER PART-OWNER. (Liability of.) In order to render a 
master part-owner responsible beyond the value of the ship and 
freight, he must be sued as masfer in the first instance, and in the 
proceedings he must be personally charged with being the cause 
of the damage by his misconduct, and that cannot be done directly 
or indirectly in a suit against the owners. The Volant, 1 Rob. 
385. 

OWNERS. (Liability for acts of master.) Owners are not respon- 
sible for the damage occasioned by the unlawful and unauthorized 
acts of masters in their employment. The Druid, 1 Rob. 391. 

PLEADING. (Appeal—Act on petition—Reply.) The appellants 
are bound to set forth in their act on petition all the circumstances 
they intend to bring before the court; and they will not be allowed 
to depart from the case originally made, after the act on petition is 
closed, and copies delivered to the opposite proctor. 

The reply, responsive to the act on petition, will not be admitted 
if it contain new matter. The Aurora, 1 Rob. 322. 

PRACTICE. (Arrest in former suit.) The court held that a ves- 
sel being under arrest in a former suit could not be detained to | 
answer the costs of a second suit. The Sophie, 1 Rob. 326. 

2. (Costs—Detention of ship—Supersedeas.) A claim of alleged 
salvors who had first taken possession of ship disallowed, upon the 
ground that they had quitted the vessel, leaving the salvage service 
uncompleted ; and the claim of second salvors, who had taken pos- 
session after the first alleged salvors had quitted, allowed. 

The alleged salvors were not condemned in the costs occasioned 
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by their detention of the vessel, on the ground that the owners 
had not given in their affidavit of value, and had not applied for a 
supersedeas. The India, 1 Rob. 406. 

3. (Costs—Owners.) In a suit where payment of the damage can- 
not be enforced beyond the value of the ship and freight, the 
owners may be condemned in costs. The Volant, 1 Rob. 385. 

4. (Costs, security for.) ‘The rule is, that application for security 
for costs ought to be made in the earliest stage of the proceedings ; 
but under circumstances this rule may be relaxed. T'he Volant, 
1 Rob. 383. 

5. (Examination of witness.) In proceedings in the court of admi- 
ralty, when interrogatories are put into the hands of the examiner, 
and no notice is given at the time of any intention to administer 
additional interrogatories, the examiner is not bound to detain the 
witness for twenty-four hours after his examination is completed. 
And if in such case the examiner permit the witness to depart, the 





party desiring to examine him must bring him up at his own 
expense. The Gipsey, 1 Rob. 370. 

6. (Security for costs.) It is the general rule of the court, that secu- 
rity for costs should be required, where owners suing are resident 
out of the jurisdiction of the court. The Sophie, 1 Rob. 326. 

PROCTOR. (Practice—Costs.) A proctor is at liberty to com- 
mence or defend a suit on his own responsibility, without the pro- 
duction of any proxy: and he is bound to produce his parties 
before the court when called upon. 

A proctor when called upon, not having set forth the names of 
his parties, owners of the vessel, who had been condemned in 





costs, and a proceeding by monition to recover the costs against 

the registered owner having failed, he not having given any autho- 

| rity to take the proceedings, the proctor was condemned in the 

costs of the original suit, of the monition, and of the -petition 
against himself. The Wilhelmina, 1 Rob. 335. 

SALVAGE. (Appraisement—Costs.) The court is disposed to 
discountenance the taking out a commission of appraisement; and 
where a commission is taken out, unless there be a great disparity 
between the value stated by the owners and the actual value, the 
party taking out the commission will be liable to the costs of the 
appraisernent. J'he Persian, 1 Rob. 327. 

VOL. III. 14 
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2. (Meritorious exertions.) Salvage reward is for benefit actually 
conferred in the preservation of property, not for meritorious exer- 
tions alone. The India, 1 Rob. 406; S. P. The Mary, 1 Rob. 
448, 

3. (Ordinary labour.) Ordinary labour, as applied to a salvage 
service, implies that labour which may be performed without nau- 
tical skill by mere strength of arm and limb. Such labour, when 
united with nautical skill, will receive a higher reward than other- 
wise. Duke of Clarence, 1 Rob. 346. 

4. (Saving of crew.) The court of admiralty has no authority, as 
a court of original jurisdiction, to award salvage for the saving of 
life only; and the act of 1 & 2 Geo. 4, c. 75, s. 8, has not given 
it in this respect any additional authority. But semble, that ma- 
gistrates at the outports may do so, under the 1 & 2 Geo. 4, c. 
75, s. 8, and that their award would be upheld on appeal by the 
court of admiralty. The Zephyrus, 1 Rob. 329. 

5. (Tender—Damage to salvor’s vessel.) In salvage causes, where 
damage has been sustained by the salvor’s vessel, a tender, to be 
good, must include the amount of the damage which has been sus- 
tained. The Ocean, 1 Rob. 334. 

6. (Expedition against pirates.) The master and part of the crew 
of a vessel having been captured by pirates, and the remainder of 
the crew having exhibited signals of distress, the vessel was car- 
ried into harbour by the assistance of the salvors: Held, that on 
this account they were entitled to salvage. But held, that they 
were not entitled to salvage on account of their having joined with 
the remaining crew of the vessel and other persons in an expedi- 
tion against the pirates. The Mary, 1 Rob. 448. 





PRIVY COUNCIL. 
[Selections from 3 Moore, Part 1.] 


BOTTOMRY. (£xztortion.) Bottomry bond given by the master, 
upon a threat of arrest, for supplies previously furnished on his 
personal credit, held void. Gore v. Gardiner, 3 M. 79. 

2. (Principle— Absence of necessity.) The only ground upon which 
the master of a ship is justified in resorting to bottomry bonds, and 
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upon which the court has jurisdiction to enforce such bonds, is 
the inability to obtain money upon personal credit. Accordingly, 
where a bond on the ship and cargo was given on a sale of the 
bond by auction at the lowest rate offered, but an agent of the 
charterers and sole owners of the cargo, who was at the same 
port, had expressed his willingness to advance what was necessary 
upon the personal credit of the owners, though it was not proved 
that the bondholders had notice of the offer at the time the bond 
was given, the admiralty court pronounced against the bond, and 
the sentence was affirmed on appeal. Soares v. Rahn, 3 M. 1. 

HUSBAND AND WIFE. (Adultery.) Adultery by the wife may 
be pleaded by way of defence to a suit by her for restitution of 
conjugal rights. Moore v. Moore, 3 M. 84. 

INSOLVENT. (Equality among creditors.) The principle that 
a creditor taking solely to himself part of the insolvent estate can- 
not come in upon the remainder pari passu with the other credi- 
tors, does not apply where a creditor realizes a fund which the 
assignees could not have reached, as in this case, a foreign real 
estate. Cockerell vy. Dickens, 3 M. 98. 

INSOLVENT ACT. (East Indies—Foreign real estate—Foreign 
debts—General relief.) ‘The India insolvent act, 9 Geo. 4, c. 73, 
does not give to the assignees any right or means of recovering 
real estate held by the insolvent, or in trust for him, in a foreign 
country, as in Java; but by the law of nations, debts due to the 
insolvent in a foreign country do pass; and on this latter ground, 
where a bill was filed against the agent in India of a creditor who 
had recovered judgment against real estate in Java, and was also 
proceeding against debtors of the insolvent in Sumatra, which was 
stated in the bill, and the bill asked only that he should refund 
dividends, and for general relief, it was held that he was entitled 
under the latter part of the prayer to an injunction; and a demurrer 

to the whole bill was overruled. Cockerell vy. Dickens, 3 M. 98. 

PATENT. (Ezclusion.) Extension of patent granted pending a 
suit respecting its validity. Re Kay’s Patent, 3 M. 24, 
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HOUSE OF LORDS. 


[Selections from 9 Clark and Finnelly, Parts 2 and 3, omitting cases noticed in 
former digests. ] 


CHARITY.  (Dissenters.—Religious qualification—Evidence.) 
By deeds executed in 1704, lady Hewley conveyed estates to 
trustees upon trust to pay out of the rents such sums to such poor 
and godly preachers of Christ’s holy gospel or to their widows 
as the trustees should think fit, and to dispose of such sums as 
they should think fit in promoting the preaching of Christ’s holy 
gospel and also in educating young men for the ministry of 
Christ’s holy gospel, and to dispose of the remainder in relieving 
such godly persons in distress, being fit objects, as they should | 
hink fit, and upon the death of any of the trustees the survivors 
should fill up the vacancy. 

By other deeds in 1707, lady Hewley conveyed other estates 
to the same trustees, partly for the support of poor old people in | 
an almshouse, for the management of which she appointed other 
trustees, and the objects were to be selected according to rules to 
be thereafter laid down by her, and the residue of the rents she 
gave upon the trusts of the deeds of 1704. 

By the rules left by her for the selection of the old people for 
the almshouse, she ordered that none be admitted but such as 
should be poor and piously disposed, and of the Protestant religion, 
and able to repeat by heart the Lord’s Prayer, the Creed, the Ten 
Commandments, and Bowles’s Catechism, which latter was framed 
upon principles strictly Trinitarian. At the date of both these 
deeds, no dissenters except such as professed belief in the ‘Trinity 
were tolerated by law, but the penalties against such as disbelieved 
were afterwards removed. It was also shown, by evidence which 
was held admissible, that lady Hewley was a member of the 
Presbyterians, who were then Trinitarians, and that she was per- 
sonally a strict believer in the Trinity as an essential doctrine. 

By lapse of time, the Presbyterian congregations having very 
generally adopted Unitarian views, the majority of the trustees 
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became Unitarians, and they applied the rents for the benefit of 
that sect. 

Held, by the lords, affirming judgments of the court of chance- 
ry, that upon construction of the first deeds, assisted by evidence 
of the facts above stated, excluding reference to the deeds of 1707, 
and the rules founded thereon, that neither Unitarians nor members 
of the Church of England, but Protestant dissenters only professing 
belief in the Trinity were entitled to the benefit of the charity, and 
that all the trustees had been properly removed, as all had con- 
curred in the misapplication of the funds. Shore vy. Wilson, 9 C, 
& F. 355. 

2. (Negative decree.) A decree in a charity suit, declaring who 
are not entitled to the benefit of the charity, is not defective for not 
also declaring who are entitled. S.C, 

CORPORATION. (Misfeazance—Damages.) Where a corporate 
body, acting by a majority of votes, refuse to perform any act 
which they are legally bound to do, whereby injury arises to 
another party, the members constituting the majority are indi- 
vidually liable to an action for damages. Ferguson v. Earl of 
Kinnoull, 9 C. & F. 251. 

CROWN. (Exemption from costs.) The crown is not liable to 
pay costs either in Scotland or in England, and that whether the 
suit relates to the private rights of the sovereign, or to matters 
of public interest, as the revenue, there being no distinction as to 
this between the two sorts of subjects. Lord Advocate v. Lord 
Douglas, 9 C. & F. 173. 

2. (Illegal grant.) The office of chamberlain and collector of 
revenues payable to the crown out of Ettrick forest was granted 
by George the Fourth to lord Dunglas for his life, with a yearly 
salary, “as well in consideration of the office as out of the royal 
bounty and favour,” to be paid together with the salary of his 
deputy out of the moneys collected; or if they should be insufficient, 
then out of the revenues of other crown lands in Scotland, The 
salaries in faet did exceed the revenues: Held, that in reality this 
was the grant of a pension, and was good only during the life of 
the royal grantor. Lord Dunglas v. The Officers of State, 9 C. 
& F. 214. 

MINISTERIAL OFFICER. (Action against.) Persons having 
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judicial functions, but being also required to perform ministerial 
acts, may be sued for damages caused by their refusal to perform 
such acts; and the refusing to take a presentee on trial is a minis- 
terial and not a judicial act. 

Accordingly it was held, that the majority of a presbytery in 
Scotland, which had refused to take upon trial the presentee of 
the patron, were severally liable to an action for damages both by 
the patron and the presentee. Ferguson vy. Earl of Kinnoull, 9 
C. & F. 251. 

PRACTICE. ( Attorney-General.) The Attorney-general may be 
counsel for defendants to an information filed by relators in his 
name. WShore v. Wilson, 9 C. & F. 355. 

SCOTCH MARRIAGE. (Secret acknowledgment—Common 
agent.) Where a man who cohabited with a woman wrote a 
note to her, in which he acknowledged her to be his wife, and 
delivered such note to his law agent, adding, “ that it would please 
and satisfy her:” Held, that it might be assumed from these latter 
words, coupled with the husband’s conduct, and the subsequent 
cohabitation, that the wife knew of the note, and that it was held 
by the law agent as much for her as for the husband, and that the 


acknowledgment was sufficient evidence of a marriage. Hamilton 
v. Hamilton, 9 C. & F. 327. 

UNITARIAN. (Charity.) Semble, that Unitarians are capable 
in the present state of the law of partaking of charities expressly 
founded for their benefit. Shore v. Wilson, 9 C. & F. 355. 











163 


DIGEST OF AMERICAN CASES. 


[Selections from Watts & Sergeant’s (Pennsylvania) Reports, Vol. 5; Iredell’s 
(South Carolina) Reports, Vols. 2 & 3; Rebinson’s (Virginia) Reports, Vol. 1; 
Robinson’s (Louisiana) Reports, Vols. 2 & 3; B. Monroe’s (Kentucky) Re- 
ports, Vol. 3; Shepley’s (Maine) Reports, Vol. 8 (cited as 21 Maine); M’Mul- 
lan’s (South Carolina) Reports, Vol. 2; Spears’ (South Carolina) Reports, 
Vol. 1.) 


ACCESSION. (Buildings erected on the soil of another.) By the 
Roman law, one who made constructions on soil which he knew 
to belong to another, was presumed to be willing to lose his mate- 
rials, and had no claim against the owner of the ground, who 
acquired an absolute right to whatever was erected on it. | By the 
laws of Louisiana, the owner of the soil has the right to have the 
buildings removed at the expense of the person who erected them, 
or to keep them on paying the value of the materials and the price 
of the workmanship; but, until this election be made, such works, 
though subject to the right of acquisition given to the owner of the 
soil, continue to belong to, and are at the risk of the party who 
erected them. Baldwin vy. The Union Insurance Co., 2 Robinson 
(Louis.) 133. 

ACTION. (When and how maintainable before credit expires.) 
Where goods are sold on credit, the vendee to give his note, which 
he refuses to do after the goods are delivered to him, an action 
may be maintained for a breach of the contract before the expira- 
tion of the credit, in which the measure of damages is the price of 
the goods. 

It seems a recovery in such action would be pleadable in bar to 
an action brought to recover the price of the goods. 

Where goods are sold on credit, the vendee to give his note, a 
delivery of part of the goods, without a demand of the note, is not 
a waiver of the vendor’s right to demand it, where he acted in 
good faith, and fully complied with the contract. Rinehart v. 
Olwine, 5 Watts & Serg. 157 (5 8. & R. 19, 548). 
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2. (When maintainable in illegal transaction.) Where a man is 
cheated out of his money, though it is in playing at a game for- 
bidden by law, he may recover back what he has paid from the 
person who practised the fraud on him. Webb v. Fulchire, 3 
Iredell 485. 

ADVANCEMENT. (Evidence to prove advancement.) In an 
issue between a father and a creditor of his deceased son, to try 
whether a sum of money given by the father to the son was a loan 
or an advancement, it is competent for the latter to prove that the 
son worked for the father after he arrived at full age. 

It is also competent in such case to prove that the father had 
made advancements to his other children. Christman v. Sieg- 
fried, 5 Watts & Serg. 400. 

AGENCY. (When principal may sue, and subject to what equi- 
ties.) On sales made by a factor, the principal may recover the 
price due by the vendee, subject to the equities which the vendee 
has acquired by dealing with the agent as principal, or which the 
agent may have acquired from the course of dealing between him 
and the vendee. 

But this rule does not apply to a sale made by a factor here, 
for a principal in a foreign country, where exclusive credit is given 
to and by such factor; nor can a suit be sustained by the princi- 
pal, except through and by the factor; and on the bankruptcy of 
both principal and factor, the assignee of the latter is entitled to 
the price of the goods sold. 

It seems, that where such factor is insolvent, a court of equity 
might compel payment of the debt to the principal, in a proper 
case. 

But such case does not exist where the principal has sued the 
factor for the value of the goods, and obtained an award of arbi- 
trators for his claim, and prosecuted him to bankruptcy for the 
debt, and become himself assignee of the bankrupt, and no account 
appears of the assets received. Merrick’s estate, ib. 9. 

2. (Construction of special authority.) An agent constituted for the 
purpose of procuring the settlement and sale of lauds, and who by 
his written authority is specially instructed to enter into written 
contracts for that purpose, has no power to enter into any parol 
agreement for the sale or settlement of the lands: and such parol 
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agreement will furnish no defence to an action of trespass quare 
clausum fregit by the owner of the land. Baring v. Pierce, ib. 
548. 

3. (Agent cannot dispute principal’s title.) Where the children of 
a person, who had died intestate, appoint an attorney to collect 
moneys, which were due to their father in his lifetime, and he 
collects them accordingly, such attorney cannot, when he is called 
upon to account for what he has received, object that it belonged 
in law to the administrator of the deceased father. 

Receiving the money, as belonging to his principals, he cannot 
afierwards deny their right to it. Means v. Hogan, 2 Iredell 525. 

4. (Agent to sell authorized to warrant.) The principal is bound by 
a warranty made by his agent in the sale of a chattel. William- 
son v.. Canaday, 3 ib. 349. 

5. (Power of general agent to pledge for his own debt.) Under a 
power of attorney, authorizing the attorney to act in every species 
of business wherein the principal may be concerned or interested 
in the United States: Held, notwithstanding the broad terms of the 
power, the attorney is not authorized to pledge the property of his 
principal, to secure the individual debt of the attorney. Hewes v. 
Doddridge, 1 Robinson (Virg.) 143. 

6. (Power to bind principal by deed cannot be proved by princi- 
pal’s admission.) Parol proof of an acknowledgment by a prin- 
cipal that an agent had authority under seal to enter into a sealed 
contract obligatory upon his principal, is not competent evidence 
of such authority. Paine v. Tucker, 21 Maine 138. 

ALIENS. (Legacies to aliens charged on lands.) Where a testa- 
tor devised all his estate, real and personal, to certain persons, 
chargeable with the payment of a number of pecuniary legacies, 
and, owing to their being aliens, they were incapable of holding 
the real estate, but this was decreed to belong to other devisees, 
in the devise to whom both the real and personal estate were still 
charged with the payment of the legacies: Held, Daniel j., dissen- 
tiente, that the real and personal estate constituted a mixed fund, 
out of which the legacies, except those to aliens, must be paid pro 
rata. 

Held, further, that the pecuniary legacies to the aliens could not 
be charged at all upon the real estate, but must be paid exclu- 
sively out of the personal. Atkins vy. Kron, 2 Iredell 423. 
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2. (Feme alien does not become a citizen by marriage.) Marriage 
with a citizen does not confer upon an alien wife the right to take 
an estate by inheritance, by virtue of citizenship imputed to her 
by the marriage. 

It seems that an alien wife cannot be endowed in England of 
her husband’s lands, and there being no statutory provision on the 
subject, according to the common law she cannot be endowed in 
this country. 

The reason is, because she owes allegiance to a foreign power, 

and it applies with equal, if not greater force, to cases of descent. 
Wightman vy. Laborde, 1 Spears 525. 
ARSON. (Room in building—What burning sufficient.) A room 
in a large building, which room was separately leased by the 
owner of the building to a merchant who occupied it as a store, 
and having no direct communication with the other parts of the 
building, is properly laid in an indictment for arson as the pro- 
perty ofthe lessee. 

To constitute arson, the least burning of the house is sufficient. 
The charring of the floor to the depth of half an inch is certainly 
sufficient. State v. Sandy, 3 Iredell 570. 

ASSAULT AND BATTERY. (What amounts to an assault.) 
When A., being within striking distance, raises a weapon for the 
purpose of striking B. and at the same time declares that if B. will 
perform a certain act he will not strike him, and B. does perform 
the required act, in consequence of which no blow is given, this 
is an assault in A. State v. Morgan, ib. 186. 

ASSUMPSIT. (When not implied.) The performance of labour 
by one for another raises an implied assumpsit that it will be com- 
pensated ; but this implication is rebutted by proof of circumstances 
showing such a relation between the parties as repels the idea of 
contract. Swires v. Parsons, 5 Watts & Serg. 357. 

A child is not entitled to recover wages for services rendered, 
from the estate of his deceased parent, unless upon clear and une- 
quivocal proof, leaving no doubt that the relation between the par- 
ties was not the ordinary one of parent and child, but of master 
and servant. Candor’s Appeal, ib. 513. 

There is no implied assumpsit to pay for work and labour, where 
the conduct, situation, and mutual relation of the parties does not 
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show that it would be just. Weir v. Weir’s Admr., 3 B. Mon- 
roe 647. 


2. (Consideration of forbearance.) In assumpsit on a promise to 


ou 


pay the debt of another in consideration of forbearance, the fact 
that the debt was not due at the time of the promise, or that it was 
voidable in consequence of the infancy of the debtor, or that it was 
barred by the act of limitation, furnishes no defence to the action. 
Hesser v. Steiner, 5 Watis & Serg. 476. 


- (Money paid, laid out and expended.) An action for money 


paid, laid out and expended, can only be supported by proof of the 
actual payment of the money, or of the plaintiff’s having given his 
own negotiable note for it, and not then, if it appear that the de- 
fendant is a surety on that note. Pursel y. Ellis, ib. 525. 


. (When promise of indemnity for commission of trespass good.) 


A promise to indemnify another for committing a wilful and 
wicked trespass is not binding. 

But, where the object is apparently in furtherance of justice and 
in the exercise of a right, and the means are not in themselves 
criminal, and not known to the person employed to be wrongful to 
a third person, a contract to save harmless one, who from good 
motives did an act for his employer, which contrary to his expec- 
tation happened to be an injury to a third person, will be enforced. 
Ives v. Jones, 3 Iredell 538. 


. (Express promise to pay a bond.) If the obligor makes an ex- 


press promise of performance to an assignee of the bond, the 
assignee may maintain assumpsit in his own name upon such 
promise. 

The assignment of a bond is a good consideration for an express 
promise by the obligor to an assignee to perform or to pay. War- 
ren v. Wheeler, 21 Maine 484. 


. (Assumpsit for use and occupation.) Where the premises have 


been occupied without the knowledge or consent of the owner, the 
state of landlord and tenant does not exist between him and the 
occupant; and an action for use and occupation cannot be sus- 
tained. 

It is, however, competent for the parties to waive the tort; and 
if the tort be waived by them, the owner may have his remedy in 
assumpsit. Curtis v. Treat, ib. 525. 


Beye 
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ATTORNEYS AT LAW. (Disability of.) Counsel who has 
been consulted about a title to land will not be permitted to pur- 
chase an outstanding one, and set it up in opposition to his client. 
Hockenbury y. Carlisle, 5 Watts & Serg. 348. 

2. (Compensation.) Where no special contract has been made, the 
compensation of advocates and attorneys must be regulated, in a 
great degree, by the nature of their services. The difficulties of 
the case, the amount in controversy, and other attending circum- 
stances, must be considered, in connexion with the physical and 
mental labour, and the responsibility incurred. Hunt v. The 
Orleans Cotton Press Co., 2 Robinson (Louis.) 404. 

3. (Authority to bind their clients.) An agreement, by an atiorney 
at law, to receive payment of a judgment in any thing but the 
legal currency of the United States, will not be binding on the 
plaintiff. Dunbar y. Morris, 3 ib. 278. 

AUCTION. (Sale of several articles to one bidder—Liability of 
buyer for loss on a resale.) If different lots of articles are sold to 
one person at an auction sale, and one of the lots is warranted, 
but turns out different from the warranty, in consequence of which 
the buyer refuses to take it, but the parties agree to settle for the 
other articles without prejudice to either, such acceptance of the 
other articles does not preclude the buyer from contesting his lia- 
bility for the loss on a resale of the articles warranted. 

Where the terms of sale and responsibility of the parties are dif- 
ferent in the sale of different articles to one person at an auction, 
the contracts in respect to them may be considered as different, 
and not one entire contract. Barclay v. Tracy, 5 Watts & Serg. 
45 (17 Wend. 330;.5 Binn. 355; 2 Kent 372). 

AWARD. (Conclusive.) An award of arbitrators chosen by the 
parties is conclusive of the controversy, and has the effect of 
changing the right to the money or property claimed, in the same 
manner as a judgment. 

The validity of the petitioning creditor’s debt, on which a com- 
mission of bankruptcy issued in England, cannot be disputed here 
by the bankrupt, on the ground that the petitioning creditor was 
an alien enemy, in a case where the debt was settled by an award 
of arbitrators without taking that objection, and the bankrupt after- 
wards failed in an action of trespass brought in England against 
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the commissioners, and the chancellor, on application of the bank- 
rupt, refused to supersede the commission, and a great lapse of 
time afterwards occurred. Merrick’s Estate, 5 Watts & Serg. 9. 

In trover to recover the value of certain rails, an award of ar- 
bitrators in a replevin brought by the same plaintiff against the 
same defendant for the same rails, finding for the plaintiff a por- 
tion of the rails described as lying on the ground, is a bar to the 
recovery of damages for the rest, although the plaintiff prove that 
the defendant took the rest of the rails at the same time and built 
them up into a fence and forbade the sheriff from taking them on 
the writ of replevin as being real estate, and gave security in a 
replevin bond for the whole, and the arbitrators found damages for 
the plaintiff for the rails lying on the ground only. 

A former decision between the same parties cannot be collate- 
rally questioned in another suit, although it proceeded upon a 
mistake of law. Bower v. Tallman, ib. 556. 


BAILMENT. (When tender by common carrier good.) ‘Tender 


by a common carrier to a consignee of goods entrusted to his care 
must be reasonable in respect to time, place and manner, and this 
is a question for the jury. If the goods be tendered after the 
hours of business, or when the consignee is unable to receive them, 
such tender will not discharge the carrier. Hill v. Humphreys, 
ib. 123. 


. (Measure of damages against common carrier—Previous de- 


mand.) In an action on the case against a common carrier for not 
delivering goods according to consignment, the value of the goods 
sent is the lowest measure of damages. 

In such action a previous demand of the goods is not necessary 
to the plaintiff’s right to recover. Ludwig v. Meyre, ib. 435. 


. (No mere lapse of time gives bailee a title against bailor.) No 


length of possession by a bailee, as such, will bar the right of the 
bailor; and, if the bailment be admitted, during the longest enjoy- 
ment, a title in the possessor cannot be presumed from the pos- 
session. 

A bailee may turn his possession into a tortious and adverse 
one; but then there must be some demand or effort of the bailor 
to regain the possession, and a refusal or resistance on the part of 
VOL. Il. 15 
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the bailee, or some act must be done by the bailee changing the 
nature of the possession. 

But the naked declaration of a bailee, that he claimed the pro- 
perty in his own right, without any change of the possession and 
without any demand or wish to resume the possession by the 
bailor, although such declaration be public or made even to the 
bailor himself, will not instantly terminate the bailment and imme- 
diately convert the possession into an adverse one. 

Though a bailee in possession may maintain an action of detinue 
against mere wrongdoers, yet persons, who claim under the will 
of the alleged bailor, are not to be considered as wrongdoers, 
against whom the bailee may on that account maintain this action 
against them. Green v. Harris, 3 Iredell 210 (2 Hay. 126; 2 
Dev. Eq. 17; 1 Dev. 466; 2 Dev. 240; 1 Dev. & Bat. 320; 1 
Dev. & Bat. Eq. 379; 2 Dev. & Bat. 504; 1 Dev. Eq. 55). 

. (Liability of common carrier.) As a general rule, where goods 
are acknowledged to have been received in good order, and are 
delivered in bad, the carrier will be responsible ; but he may show 
that the damage arose from causes which existed before the bail- 
ment, or from the defects of the thing itself. M’JIntosh v. Gasten- 
hofer, 2 Robinson (Louis.) 403. 

5. (When bailor may maintain trespass or trover.) The general 
rule unquestionably is, that if the owner of a chattel hire it to 
another, he cannot maintain either trespass or trover against a 
third person, in respect to any injury to, or conversion of it, during 
the time it is so hired. But to this general rule there is one ex- 
ception, which is, if the bailee do an act inconsistent with the bail- 
ment, and calculated to defeat the rights of property of the owner, 
he may treat the bailment as ended, and maintain trover. Clarke 
v. Poozer, 2 M’Mullan 434. 

BANKRUPTCY. (Effect of foreign bankruptcy.) The rule in 
Pennsylvania is, that an involuntary transfer by proceeding in 
bankruptcy in a foreign state, of property here, will be regarded, 
except so far as it interferes with the claims of American creditors; 
and foreign assignees may sue here in the name of the bankrupt. 

But, quere, whether the exception embraces creditors of the 
bankrupt at the time of the suit, or only those at the time of the 
assignment? Merrick’s Estate, 5 Watts & Serg. 10 (3 Wend. 
535; 23 Wend. 65, 87; 2 Watts & Serg. 32; 1 Penn. Rep. 117). 
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2. (Bankruptcy of assignee.) If an assignee of a bankrupt become 

bankrupt, and make an assignment as such, neither his assignees 

| nor his personal representatives are entitled to a debt outstanding 

| due to the original bankrupt; but it must go to a new assignee of 

the original bankrupt. Jb. (Willes 402; 1 T. R. 619; 3B. & 
P.4;1 M. & S. 526). 

3. (Act of congress of 19th August, 1841.) The object of the act 
of congress of the 19th August, 1841, establishing a uniform sys- 
tem of bankruptcy, was, while it released the debtor, to distribute 
the proceeds of his property as equitably as possible among his 
creditors, due regard being had to the nature of the different con- 
tracts and liens affecting it. 

Where a party to a suit pending before a state court, applies to 
be declared a bankrupt under the act of congress of 19th August, 
1841, the proceedings must be suspended, for a reasonable time, 
to enable him to file the decree, when the assignee must be made 
a party. As soon as the decree in bankruptcy is pronounced, the 
bankrupt, in relation to all actions for and against him except such 
as the statute prescribes, is legally dead, and can only be repre- 
sented by the assignee. Fisher v. Vose, 3 Robinson (Louis.) 457. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Pro- 
ceedings against maker who had forged an indorsement.) The 
holder of an indorsed note who discovers that the indorsement was 
forged by the maker, may take from the maker a judgment and 
sell all his estate by execution and appropriate it to the payment 
of such note, Without thereby discharging the bona fide indorser 
of another note given by such maker and in the holder’s posses- 
sion, though he gave no notice to him of his proceedings and did 
not arrest the maker for the misdemeanor, if there be no evidence 
of a composition of the offence. Brittain v. The Doylestown 
Bank, 5 Watts & Serg. 87. 

2. (Demand and protest where note is payable at a bank.) Where 
a note is payable at a bank, an assertion in the protest of demand 
at the bank is sufficient prima facie evidence of such demand. 

Proof of a delivery of such note by the cashier to the notary for 
protest on the last day of grace, and presentation by him at the 
bank on the day following, is sufficient. 

But in such case there need be no demand at all, if the indorser 
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has waived notice of non-payment by a memorandum at the time 
of indorsing. 

Where a note is payable at a bank, it need not be shown that 
the cashier was at the bank all the business hours on the day of 
payment in order to receive it: the presumption is he performed 
his duty. Jb. 

3. (Rights of holder of a note cut in half.) A bank will be respon- 
sible for the amount of a note issued by it, on proof of its loss and 
of the contents of the note. So, on the production of the half of a 
note, where the absence of the other half is fairly accounted for, 
the bank will be bound to pay the full amount for which it was 
issued, on being secured against liability for the other half. 

The half of a bank note, cut in two, is not negotiable. The ne- 
gotiability of the note can only be restored by reuniting the parts. 

In an action by the holder of the half of a bank note, where the 
half on which the president’s signature is usually affixed has been 
lost, the signature of the president need not be proved. It will not 
be presumed that notes were ever issued without the signature of 
that officer. Murdock v. The Union Bank, 2 Robinson (Louis.) | 
112. | 

4. (Notice of protest—Damages.) Notice of protest need not be 
sent by the mail which leaves on the day of the protest; but it | 
must be deposited in the post office in time to go by the first mail 
of the succeeding day. 

Interest will be allowed on the amount of the damages on pro- 
tested bills or notes. Bank of the United States v. Merle, 
ib. 117. 

Proof that notice of protest was deposited in the post office at 
seven o’clock, A. M., the day after the protest, shows due dili- 
gence; and it will be presumed, in the absence of evidence to the 
contrary, that the notice was in time to go by the mail of that day. 
Commercial Bank v. King, ib. 243. 

Where a notary merely informed the indorser of a note that the 
day of payment had expired, and that payment was expected of 
him, it was held to be no notice that payment had been demanded 
from the drawer, and that he had failed to pay. 

Whether a demand of payment from the indorser carries with it 
an implication that the bill has been previously dishonoured, is a 
legal question. 
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Notice of non-payment to an indorser need not be in any par- 
ticular form ; any is sufficient which gives the indorser to under- 
stand that the note has been dishonoured. Sinelair’s Ears. v. 
Lynah, 1 Spears 244. 

If d bank, having discounted an indorsed bill, sends it to another 

bank for collection, and that bank to a third for the same purpose, 
by which a demand is made on the acceptor through a notary, 
who makes his protest and prepares a notice to the indorser, 
which is sent with the protest back to the second bank; the protest 
must be regarded as containing notice of the dishonour of the bill, 
and the keeping them on hand till the second day after the receipt 
thereof, without forwarding any notice of the contents to the ine 
dorser, is an unreasonable delay which discharges his liability as 
indorser. The Northern Bank vy. Williams, 21 Maine 217. 
. (Promise to accept when an acceptance.) To construe a pro- 
mise to accept a bill to be afterwards drawn, into an actual accept- 
ance, so as to authorize a suit by the holder of the bill, as if 
accepted, the bill must be described in terms not to be mistaken. 
The description must be sufficient to identify the bill when sued 
on, and such as can apply to no other bill; it must result from the 
promise itself, and cannot be aided by any statement on the face 
of the bill. 

The evidence necessary to support an action on a bill as an 
accepted bill, and on a breach of promise to accept, is materially 
different. ‘To maintain the former, the promise must be applied 
to the particular bill alleged to have been accepted; in the latter 
case, the evidence may be of a more general character, and the 
authority to draw be collected from circumstances, and extended 
to all bills coming within the scope of the promise. Von Phul y, 
Sloan, 2 Robinson (Louis.) 148. 

A promise to accept an existing bill of exchange, or one to be 
drawn, is binding in favour of one who purchased it, on the faith 
and credit of such promise, for a sufficient consideration. 

Such promise is an original undertaking, not affected by the 
statute of frauds; and it is wholly immaterial whether it be in 
writing or by parol. 

But a parol promise to accept a bill founded on no new con- 

15* 
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sideration, is not binding, either as an acceptance, or a binding 
promise to accept. 

Therefore, a verbal promise by C. to accept a draft drawn by 
T. in favour of 8., to whom T. was indebted, S. having given 
credit to T., not on the faith of C.’s promise, is not~binding. 
Strohecker y. Cohen, 1 Spears 349. 

6. (Liability of bank for failure of notary to give notice.) A bank 
employing its regularly appointed notary to protest a note depo- 
sited with it for collection, will not be liable for his official miscon- 
duct or failure to give notice to the indorsers. Frazier vy. The 
New Orleans Gas Light and Banking Co., 2 Robinson ( Louis.) 
294. 

7. (Acceptance though after indorsement does not admit the indorse 
ment.) The acceptance of a bill of exchange or promissory note, 
though after sight of an indorsement, does not admit the signature 
of the indorser. ‘The acceptor looks only to the signature of the 
drawer, and that alone he is precluded from afterwards disputing. 
Robbins v. Lambeth, ib. 304. 

8. (Commission for acceptance.) A commission of two and a-half 
per cent. for accepting a draft or bill, where the drawer has no 
funds in the hands of the drawee, is a fair compensation for the 
use of the name and credit of the latter. But where such a com- 
mission has been charged, none can be allowed for afterwards 
paying the draft. Buckner v. Chapman, ib. 360. 

9. (Notice of protest how to be directed.) Notice of protest must 
be directed to the post office nearest the residence of the person to 
whom it is sent. Even where a party has been in the habit of 
receiving his letters at different offices, and is proved to have had 
a box in the most distant of the two, notice of protest directed to 
the latter will be bad. The Mechanics’ and Traders’ Bank vy. 
Compton, 3 ib. 4. 

10. (Who is a bona fide holder for a valuable consideration.) To 
make a bill of exchange which was obtained fraudulently, binding 
on the drawer in the hands of a purchaser, it rust appear to have 
been obtained in the ordinary course of business, “ upon some 
present consideration, paid in money or property, some subsisting 


debt satisfied, or some responsibility incurred in consequence of 
the transfer.” Breckinridge y. Moore, 3 B. Monroe 636. 
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11. (When notice to indorser not necessary.) Where the indorser of 
a promissory note has secured himself against his liability, by an 
assignment or lien upon the whole, or a sufficiency of the maker’s 
property as an indemnity, notice is not required to be given to 
him. Barrett v. The Charleston Bank, 2 M’Mullan 191. 

12. (Indorsement on note not indorsed by original payee.) Where 
a party writes his name on the back of a promissory note, payable 
to a third person, not yet due, without express words to show the 
nature of his contract, he will be held as an original promissor. 
Stoney v. Beaubien, ib. 313. 

13. (No demand necessary against maker.) In an action on a pro- 
missory note payable on demand at a particular place, no aver- 
ment or proof of a demand on the part of the plaintiff is necessary, 
to entitle him to maintain’ his suit. M’Kenney v. Whipple, 21 
Maine 98. 

14. (Demand and notice where note is indorsed after it falls due.) 
Where a note is indorsed after it falls due, a demand on the maker 
and notice to the indorser are necessary to charge the latter, al- 
though such demand and notice might have been unavailing, by 
reason of the insolvency of the maker at the time of the indorse- 
ment and afterwards. Greely v. Hunt, ib. 455. 

BOND. (Penalty of statutory bond.) ‘Though the penalty of an 
official bond exceeds that directed by act of assembly, it is bad 
only for the surplus; and judgment may be rendered on such bond 
for the penalty directed by the act, and damages assessed for the 
party aggrieved within that sum. M’Caraher vy. The Common- 
wealth, 5 Watts & Serg. 21 (4 Wash. C. C. Rep. 620; 1 Watts 
& Serg. 263; Gilpin 155). 

. (When payment to obligee good against his assignee.) Pay- 
ment by the obligor to the obligee of a bond accompanying a 


os) 


mortgage, extinguishes the mortgage even in the hands of an 
assignee of the mortgage for a valuable consideration, who neglects 
to give notice to the obligor of the assignment before payment of 
the bond. Hodgdon v. Naglee, ib. 217 (4 S. & R. 175; 9 ib. 
174). 

3. (Bond of indemnity— What is a breach—Who may sue.) The 
condition of a bond of indemnity “ to save harmless and indemnity 

is broken whenever the claim is made 


, 


against all claims of A.,’ 
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and the obligee is under the necessity of paying it, which he may 
do without waiting for an action to be brought against him. 

On a bond of indemnity to A. without naming his executor or 
administrator, if he die before any breach of the condition, the 
administrator may maintain an action for a breach happening 
after his death. 

If one entitled to letters of administration pay a claim against 
an intestate’s estate, and afterwards take out letters, he may 
maintain an action on a bond given to the intestate to indemnify 
him against the claim thus paid: for the benefit of the estate and 
to support the right, the law makes the letters relate back to the 
death of the intestate, making the intervening acts done by the 
administrator valid and binding. Leber v. Kavffelt, ib. 440. 

4. (Verbal authority to fill up blank in a bond not good.) A 
paper writing, purporting to be a bond, signed and sealed by a 
party, in which a blank is left for the sum to be afterwards inserted, 
which blank is afterwards filled up and the paper delivered, not in 
the presence of the party signing nor by any person having 
authority from him under seal, is not the bond of the party so | 
signing and sealing. 

He, who attempts to execute or consummate a deed, whether for 
money or other property, as agent for another, must be armed 
with an authority under seal. 

In every good bond there must be an obligor and an obligee, 
and a sum in which the former is bound. Graham v. Holt, 3 
Iredell 300. 

CHARITABLE USE. (For establishment of a free school.) A 
devise of funds “ for the establishment of a free school or schools, 
for the benefit of the poor of a county,” is a valid devise, and is 
not such a perpetuity as is prohibited by the constitution of this 
state or by the common law. The State v. M’Gowen, 2 ib. 9 
(1 Hawks 96). ; 

2. (For the poor of a county.) A. devised certain lands to his wife 
for life, and after her death to B. S. for life, and “ after the death 
of B. S. to the poor of the county of Beaufort, on the express fol- 
lowing conditions and no other, that is to say, that they shall 
never be sold, but be held as a stock belonging to said poor, sub- 
ject to be rented, cultivated or leased, as the wardens or managers 
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of the poor may deem most advisable, but never to be let for a 
longer term of time than seven years, and no more timber to be 
used than is necessary for the use of farming &c.” 

Held, first, that this devise did not vest the legal title to the 
lands in the wardens of the poor, either as individuals or in their 
corporate capacity, and that therefore they had no right to recover 
them at law; secondly, that a devise to “the poor of a county” is 
a devise to “such a charitable purpose as was allowed by law” 
before the passage of our statute concerning charities, Rev. Stat. 
c. 18, and is therefore embraced within the provisions of that 
statute, and that it is sufficiently definite to authorize a court of 
equity to enforce it; thirdly, that the perpetuities, forbidden by 
our constitution, are estates settled for private uses, so as to be 
unalienable, and do not include public charities. State v. Gerard, 
ib. 210 (2 Law. Rep. 557; 2 Hawks 96). 

3. (For the Methodist Episcopal Church—Doctrine of cy pres.) 
A. by will, dated in 1807, devised as follows, after directing the 
sale of certain bank stock upon the death of his wife: The exe- 
cutors * shall pay over and deliver the money arising from the 
sale for the benefit of the Methodist Episcopal Church, in America, 
whereof Francis Asbury is the presiding bishop; this sum to be 
disposed of by conference or the different members composing the 
same, as they shall, in their godly wisdom, judge will be most 
expedient or beneficial for the increase and prosperity of the gos- 
pel.” Held, that this bequest being made to a multitude of per- 
sons in their aggregate capacity, which persons have not been 
incorporated by any act or charter of incorporation, and the object 
of the bequest being of so indefinite a nature that the court cannot 
determine how it should be applied, the same is void, and that the 
testator therefore died intestate as to the subject matter of this 
bequest. 

Held also, that the doctrine of the English courts of chancery 
in relation to charities, by which, in certain cases, they direct 
such bequests to be executed cy pres, is unsound in principle, and 
cannot be adopted by the courts of equity of this state. Holland 
v. Peck, ib. 255 (1 Dev. Eq. Rep. 276). 

CHOSES IN ACTION. (Assignability in equity—Land not in 


possession.) In equity, choses in action are assignable for a val- 
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uable consideration and bona fide, such assignment being in the 
nature of an agreement, by which the assignor is bound to give to 
the assignee the beneiit of that which he has assigned. 

But in equity as well as at law, a grant of land (except a release) 
is void as an act of maintenance, if, at the time, the land is in the 
actual possession of another person, claiming under a title adverse 
to that of the grantor. Hoppiss v. Eskridge, 2 ib. 54. 
COLLISION OF SHIPS. (How loss is to be borne.) Where a 
collision between steamers or other vessels was the result of acci- 
dent, the loss must be borne by the party on whom it has fallen. 
Where both were in fault, the damage must be divided. Where 
one only was to blame, the whole loss must be borne by him. 
Brickell vy. Frisby, 2 Robinson (Louis.) 204. 

CONFLICT OF LAWS. (Lez loci contractus—lezx loci solutionis.) 
In an action in this state against the indorser of a note, dated at 
a place in this state in the parish in which the indorser resides, 
payable in another state, the presumption will be, until the con- 
trary is shown, that the note was indorsed at the place of its 
execution; and the obligation will be governed by the lex loci 
contractus. Duncan vy. Sparrow, 3 ib. 167. 

. (Judgment against one joint contractor in one state—Suit brought 
against the other in another state—Statute of limitations.) Where 
one of two parties, or joint contractors, was served with a writ in 
the state of New York, and judgment by the statute of N. Y. was 
obtained against both; afterwards, suit was brought in South Ca- 
rolina, against the party not served. Held, that the defendant in 
South Carolina, was not concluded by the recovery in New York; 
that it was only prima facie evidence of the extent of his liability, 
but that he might avail himself of any defence, which he might 
have had to the original cause of action. It was further held, that 
the judgment, outside of New York, was the same as if no judg- 
ment had there ever been pronounced against the defendant, not 
within her jurisdiction ; that the party must fall back on the original 
cause of action; and that the statute of limitations, which is the 
“lex fori,” would then be a bar to the plaintiff’s cause of action. 
Menlove v. Oakes, 2 M’Muilan 162. 

CONSPIRACY. (To marry an infant against parent’s consent.) 
A confederacy to assist a female infant to escape from her father’s 
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control, with a view to marry her against his will, is indictable as 
a conspiracy at the common law. Mifflin v. The Commonwealth, 
5 Watts & Serg. 461. 

CONSTITUTIONAL LAW. (Power of legislature over private 
property.) An act of assembly declaring the children of a bastard 
child able and capable to inherit and transmit the estate of their 
deceased mother, as fully as if the said bastard child had been 
born in wedlock, does not devest real estate which had previously 
passed by descent from the mother to her brothers, so as to vest 
it in the children of the deceased bastard child. 

The legislature cannot take the property of one individual, with 
or without compensation, in order to give it to another. Norman 
v. Heist, ib. 171. 

The legislature may alter the period of limitation of the lien of 
a judgment then existing; but the power being of an extraordinary 
nature, the court will not infer such an intention unless clearly 
expressed. Miller v. The Commonwealth, ib. 488. 

Every owner of ground on any street in a town or city, has an 
indisputable right to the common and unobstructed way of the con- 
tiguous highways, so far as it is necessary to afford him incidental 
easements, of which the legislature cannot deprive him without 
consent, or just compensation in money. Transylvania Univer- 
sity v. City of Lexington, 3 B. Monroe 27. 

2. (Salaries of judges.) ‘The legislature have not the constitutional 
power to diminish the compensation of the president judges of the 
courts of common pleas fixed by law, during their continuance in 
office. Commonwealth v. Mann, 5 Watts & Serg. 403. 

3. (Property and commerce in slaves.) The power of the legisla- 
ture, by the constitution of Kentucky, to prevent the importation 
of slaves into this state by the citizens thereof, is plenary and 
absolute. 

The prohibitory clause of the 2d sec. of the 4th art. of the con- 
stitution U. S. was intended to secure the citizens of one state 
against discriminations made by another state in favour of its own 

| citizens, and does not prohibit Kentucky from preventing, by ap- 
propriate penalties, the importation of slaves by her own citizens. 

The 3d clause of the 8th sec. of the Ist art. of the constitution 
U.S. respecting the regulation of commerce between the states, 
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does not conflict with the right of each state to determine whether 
and to what extent the rights of property in persons of the African 
race shall be recognised within its own territories—except so far 
as the third clause of the 4th art. constitution U. S. secures the 
right of property in fugitive slaves, against the legislation of any 
state; or the right of congress under the 3d clause of the 8th sec. 
of the 1st art. to provide for the transit of slaves as articles of 
property or commerce through the states. 

The right of property and commerce in slaves is peculiar, and 

not subject to the ordinary rules which distinguish other property— 
and is the subject of internal regulation by the states respectively, 
and over which congress has no power. Commonwealth vy. Griffin, 
3 B. Monroe 210, 211, 212, 214. 
CONSTRUCTION. (Intent of parties the governing rule.) If the 
matter in dispute and object of a written agreement whether under 
seal or not, can be discovered, it will be construed so as to effect 
that object. 

Where a suit has been compromised and a doubtful question 
settled, it will not be opened unless there has been fraud or impo- 
sition, especially where the agreement of compromise indicates an 
intention to end the matters in dispute. 

Therefore a release of demands executed on the settlement of a 
family dispute will be construed according to the design and intent 
of the parties and not by technical expressions. Worrall’s 
accounts, 5 Watts & Serg. 111 (8 Atk. 131; Sheph. T. 87). 
CONTRACT. (When against public policy.) A contract to pro- 
cure or endeavour to procure the passage of an act of the legisla- 
ture by any sinister means, or by using personal influence with 
the members, is void, as being inconsistent with public policy and 
the integrity of our political institutions. Clippinger v. Hep- 
baugh, ib. 315 (Jacob. 64; 7 Simons 337). 

. (Consideration.) An agreement to withhold his competition in 
the purchase of land by one who is in possession without title, is 
a good consideration for a promise to convey to him a part of the 
land by one who purchased from the real owner. M’Culloch v. 
Cowher, ib. 427. 

. (Place of delivery of articles ordered of a manufacturer.) 
Where no place is designated for the delivery of articles ordered 
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of a manufacturer, delivery is to be made at the place where they 
are manufactured. Leeds vy. Bredall et al., 2 Robinson (Louis.) 
105. 

4. (Acceptance of defective performance.) Where an undertaker 
has not complied with the terms of his contract for the erection of 
a house, but his employer receives and uses it, the latter will be 
bound to pay for the value of the work. Clark vy. Kemper, 3 
ib. 10. 

A. employed B. to build for him a saw-mill complete, upon the 
best plan and of the best materials, and likewise the running-gear 
of a grist-mill, of like good materials; A. to furnish the mill rocks ; 
the whole to be finished by a specified time and for a stipulated 
price. The order in which the different portions of the work were 
to be completed was not prescribed, and when B. was ready to put 
up the rocks to the grist-mill, and required them to be furnished, 
but a small portion of the saw-mill remained to be finished, which 
might have been done within the terms of the covenant, but for 
the failure in furnishing the rocks: Held, that the first default 
having been on A.’s part, in failing to furnish the mill-rocks, he 
could not resist B.’s right to recover, because the whole work was 
not finished within the time; and, having accepted and used a 
considerable portion of the work, B. was entitled to recover pro 
tanto. Summer vy. Dewalt, 1 Spears 135. 

5. (Contract to pay in bank notes—Measure of damages.) The 
holder of an accepted draft for a sum payable in the notes of a 
particular bank, protested at maturity, will be entitled to recover 
the value of the notes at the date of the protest. A subsequent 
tender of the amount in the notes of the bank, they having depre- 
ciated in the meantime, will not entitle the defendant to settle the 
debt, at the value of the notes at the date of the tender. Meeks v. 
Davis, 3 Robinson (Louis.) 326. 

6. (Character of performance where there is a penalty.) If one 
would enforce a contract which operates as a penalty, although 
the damages may be liquidated, he should show that he has per- 
formed all the acts incumbent on him to perform to bring the case 
clearly within the contract. Chesley v. Welch, 21 Maine 50. 

CORPORATION. (Pleadings in suits by corporations.) In a suit 
VOL. III. 16 
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by a corporation, the declaration need not contain a profert or 
averment of the charter. 

The want of a charter may be pieaded in abatement, or perhaps 
in bar; but the defendant, by pleading the general issue and going 
to trial, waives the objection. 

A general appearance by the defendant waives the summons 
and service of the writ. 

The sheriff’s return of service of the writ is conclusive; if de- 
fective on its face, the defendant should rule the sheriff to amend 
it, and cannot take the objection on the trial. Zion Church v. 
St. Peter’s Church, 5 Watts & Serg. 215. 

2. (Power of insolvent corporation to make assignments with pre- 
ference.) The board of directors of the bank of the United States 
had power to assign its property and effects, in trust to pay cer- 
tain preferred creditors, without the authority or consent of its 
stockholders. 

Such power belongs to a corporation, like an individual, unless 
it be restrained by its charter or other legal provision. 

The insolvency of the bank at the time of such assignment does 
not impair its powers to assign for the benefit of preferred creditors. 
Dana v. Bank of United States, ib. 223 (9 Conn. 233; 6 Gill. & 
Johns. 363, 206). 

3. (Forfeiture of charter.) An act of incorporation may be forfeited 
by misuse or abuse. It is a tacit condition of such a grant, that 
the grantees shall act up to the end or design for which they were 
incorporated; and where they do not, the rights and privileges 
granted may be withdrawn. But the misuse or abuse must be 
first judicially ascertained. 

Banks, insurance, canal, bridge, and turnpike companies, the 
stock of which is owned by private individuals, are essentially 
private corporations. 

The existing law of the state forms as much a part of the con- 
tract in every act of incorporation, so far as it is applicable, as it 
does of every contract between individuals. The State v. The 
New Orleans Gas Light and Banking Co., 2 Robinson ( Louis.) 
529. 

A general refusal, by an incorporated bank, to redeem its issues 
and deposits in gold and silver coin, is per se, a sufficient cause 
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of forfeiture of its charter: and such forfeiture may be enforced by 
scire facias in the court of common pleas. State vy. The Bank 
of South Carolina, 1 Spears 433. 

COURTS. (Extent of their power to make rules.) The district 
court of the city and county of Philadelphia, had power to establish 
the Ist and 2d rules of February 19th, 1842, requiring a defend- 
ant by his affidavit, to deny the execution of the instrument on 
which the suit was brought, and in suits by or against partners, to 
deny the existence of the partnership, or otherwise the plaintiff 
need not prove them on the trial. Odenheimer vy. Stokes, 5 Watts 
& Serg. 175 (5 Peters S. C. Rep. 233; 11 Wheat. 431; 3 Binn, 
417). 

CRIMINAL LAW. (Carrying dangerous weapons indictable.) 
The offence of riding or going armed with unusual and dangerous 
weapons, to the terror of the people, is an offence at common law, 
and is indictable. 

A man may carry a gun for any lawful purpose of business or 
amusement; but he cannot go about with that or any other dan- 
gerous weapon, to terrify and alarm, and in such manner as 
naturally will terrify and alarm a peaceful people. State v. 
Huntly, 3 Iredell 418. 

DEBTOR AND CREDITOR. (Assignment for benefit of cre. 
ditors.) Where a voluntary assignment for the benefit of creditors 
becomes void in consequence of not being recorded within thirty 
days, moneys in the hands of assignees, the proceeds of the as- 
signed property, as well as debts outstanding and uncollected, are 
subject to an attachment of execution at the suit of creditors not 
coming in under the assignment. 








But the assignees are not liable in such attachment for moneys 
collected and paid over before the attachment in pursuance of the 
assignment. Stewart v. M’Minn, 5 Watts & Serg. 100. 

2. (Rights of assignees against mortgage of leaseholds.) As- 
signees under a voluntary assignment for the benefit of creditors 
have no right as against a mortgage creditor, which could not be 
claimed by the assignor himself. Luckenbach v. Brickenstein, 
ib, 145. 

3. (What terms in a general assignment are lawful.) Schedules 
to an assignment not dated, referred to in the assignment as bear- 
ing even date with the assignment, will be taken to have been 











184 JURISPRUDENCE. 








executed at the same time, and that might be shown by parol evi- 
dence if it were even necessary. 

A deed of assignment for the benefit of creditors is not rendered 
invalid by containing a reservation to the grantor of the surplus 
after paying the debts of the assignor provided for, such a reser- 
vation being implied by law, though not expressed. 

Though such assignment be made by a failing bank and the 
surplus is alleged to exceed by 50 per cent. the debts preferred, 
yet if it is assigned as a pledge with right of redemption, the other 
creditors may redeem, and thus avoid its being locked up for a 
long time from such creditors. : ; 

A proviso in an assignment that the trust shall be closed within 
two years, and if not then closed, the assignees shall within six 
months sell remaining assets sufficient to pay the debts preferred, 
but stipulating also for payment and distribution among the pre- 
ferred creditors from time to time, as often as there shall be 
moneys in hand, does not postpone the liability of the assignees 
to account, or protect them from being cited after a year, and is 
therefore no objection to the validity of the assignment. Dana v. 
The Bank of the United States, ib. 223. 


. (Retention of possession.) It is the secrecy that attends the 


retention of possession by the vendor in a bill of sale, that makes 
it fraudulent against his creditors, and not the giving of false credit. 

A voluntary assignment in trust for creditors stands, under our 
statute, on a different footing from a bill of sale; for the retention 
of possession by the assignor does not make it fraudulent and void 
when it has been duly recorded, appraisement made, and other 
requisitions of the law complied with. Fitler v. Maitland, ib. 307. 


. (What kind of estate or interest not subject to execution for 


debts.) A testator devised to his son an estate in trust for the 
following purposes: “that he shall possess, occupy and manage 
the same and conduct and carry on the business there, and to 
trade, deal, barter, buy and sell in and for all things that pertain 
to the said estate and its business or its products during his natural 
life; and out of the profits thereof from time to time to make such 
investments or purchase of other property real or personal for the 
same uses, purposes and trusts, to wit, for the use of such child 
or children as the said son shall have at the time of his death; 
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and if he shall die without issue, then for the use of such person 
or persons as shall be his heir or heirs at law at the time: giving 
to the devisee the discretion and power to sell the estate, and out 
of the proceeds thereof to make such other investments real or 
personal, or to commence, conduct and carry on such other business 
for the benefit of the cestuis que trust as he may deem most 
advantageous; subjecting the estate devised or its proceeds or 
investments to such debts only as shall be contracted in the execu- 
tion of the trust. And in consideration that the son shall and will 
undertake and continue to execute personally and perform the 
trusts committed to him, he shall be allowed a reasonable support 
out of the trust fund for his personal services rendered.” ‘The 
testator then declares his purpose, in creating this trust, to be, that 
the creditors of the son may not deprive him of that bounty which 
he thus appropriates for his maintenance: Held, that the estate 
was not subject to execution for the debts of the son contracted 
previously to the devise. Ashhurst y. Given, ib. 323. 

A devise to executors to hold certain property and its proceeds, 
until the testator’s six sons should become free from debt, and 
when that event occurred, to make a division among them, or set 
off to each respectively his proportion of the property as he became 
free from debt, does not convey such an interest to the sons as 
enables them to dispose of the property, or such as to subject it to 
the claims of creditors, before the event, on the occurrence of which 
they are to take possession of the property, shall have first hap- 
pened. Bank v. Forney, 2 Iredell 181. 

. (Appropriation of payments.) The intention of a payer to 
appropriate a payment to a particular debt may be collected from 
the nature of the transaction, and may be referred to the jury as 
matter of fact. West Branch Bank vy. Moorehead, 5 Watts & 
Serg. 542 (14 East 244; 2 Stark. R. 401; 4 B. & C. 715; 1 Vern. 
463; 5 Taunt. 596; 2 Esp. R. 665). 

. (Agreement on payment of part to release nudum pactum, but not 

where new security is given.) The payment by a debtor, or his 

own engagement to pay a smaller sum, will not discharge a debt 

for a larger sum, and the agreement to receive such smaller sum 

in satisfaction is but nudum pactum; but where the undertaking 

of another person is also given, this forms a new, distinct and bet- 
16* 
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ter security for the debt, and therefore is a satisfaction of the prior 
debt, when so received. Gunn v. M’Aden, 2 Iredell 79 (11 
East 390). 


- (Deed of trust to secure surety—Retention of possession.) A 


man, who is appointed to a public office, for the faithful perform- 
ance of the duties of which he is bound to give sureties, may 
properly indemnify such sureties by a deed of trust on his property. 

The circumstance that possession of the property, conveyed by 
a deed of trust, is to be retained by the maker of the deed until it 
is wanted for the purposes of the trust, is not in itself an evidence 
that the deed is fraudulent. 

If a sale under a deed of trust to sell for the benefit of creditors 
is, by the terms of the deed, to be delayed so long, or if the pro- 
portion, in point of value of the consumable articles conveyed over 
those of a different character were such, as to induce the court to 
believe, that it was the object or an object of the deed to provide 
for the maker permanently or temporarily, and not for his credi- 
tors, the court would pronounce the deed void. Dewey v. Little- 
john, ib. 495. 

(Conveyance fraudulent under stat. 13 Eliz. ce. 5.) The policy 
of the statute of 13 Eliz. c. 5. (substantially adopted in the act 
of Virginia to prevent frauds and perjuries) investigated by Bald- 
win j., and the true principle declared by him to be, that a fraud- 
ulent intent of the grantor against one or more creditors is 
fraudulent against all, and that no distinction exists between prior 
and subsequent creditors, other than that which arises from the 
necessity of showing a fraudulent intent against some creditor, 
which cannot be done in behalf of creditors not in existence at the 
time of the conveyance, but by proving either a prior indebtedness, 
or a prospective fraud against them only. Hutchison v. Kelly, 
1 Robinson (Virg.) 123. 


DEED. (Construction of reservation of a canal or race.) Two 


tenants in common, owners of 12 acres of ground, through which 
they had dug a race or canal from the river Schuylkill and divided 
the property by a boundary crossing the canal, reserving to each, 
his heirs and assigns the common use and privilege of the canal 
or race as thereafter mentioned. By a subsequent clause they 
declared the same should be and remain for the common use and 














DIGEST OF AMERICAN CASES. 187 














privilege of the respective parties, their heirs and assigns, tenants 
and occupiers of the respective lots of ground, through which the 
same passed, as a passage for scows or boats and rafts and for 
the introduction of the Schuylkill water from the dam for the use 
of the respective premises, but neither of them, their heirs or assigns 
should at any time thereafter use more than one full equal half 
part of the water power of the said river, to which they previously 
were jointly entitled, nor would they, their heirs, &c. put or suffer 
or permit to be put thereon any boat, scow or raft of larger dimen- 
sions than would admit another of equal dimensions freely to pass 
it; and that neither of them, their heirs, &c. should or would permit 
or suffer the water or water-power, to which they were respectively 
entitled as aforesaid, to be used or applied otherwise than upon 
their respective lots, nor carry on or permit or suffer to be carried 
on upon the same lots the manufacture of gunpowder or any part 
of the process of the manufacture of that article. 

Held, 1. That this deed did not give to a party the right to 
carry coal along the canal and load it on his half of the premises 
for the supply of a steam-mill occupied by him, situated on another 
and distinct lot in the neighbourhood. 

2. That the privilege of the canal under this partition was not 
a personal one, but appurtenant to the property divided. 

3. That in a suit for a misuser of the privilege, it is no answer 
that the plaintiff was guilty of a similar misuser. Jamison y. 
M’Credy, 5 Watts & Serg. 129. 

. (Form of probate.) It is not usual nor necessary for a witness 
making probate of a deed to sign the probate ; the certificate of the 
magistrate is sufficient. Dana vy. The Bank of the United States, 
ib. 223. 

. (What will amount to a delivery.) Where a party signs and 
seals a deed in the presence of witnesses, and it is afterwards at 
his instance proved and registered, this amounts to a delivery, 
though the execution was in the absence of the grantee, in whose 
possession the instrument was never actually placed. Snider y. 
Lackenour, 2 Iredell 360. 

Where the formal execution of a deed is proved, the presumption 
arises that it was intended by the parties as a complete instrument, 
and this presumption cannot be overthrown but by clear proof that 
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in truth there was no delivery and that this was well understood 
at the time. 

But where the attestation of the subscribing witness is special 
that the instrument was “signed and sealed” in his presence, the 
inference of a full execution does not arise, but the form of the 
attestation excludes the inference that he had also seen it delivered. 
Haughton v. Barney, ib. 393. 

A delivery of a deed to a third person for the use of the grantee, 
makes it effectual from the instant of such delivery, although the 
person is not the agent, but a stranger to the grantee, provided 
the grantee afterwards assents to it. Wesson v. Lawrence, ib. 557. 

4. (Incapacity of party.) Weakness of mind alone, is not a suffi- 
cient ground on which to invalidate an instrument. 

Nor will old age alone, without fraud, have that effect. 

But excessive old age, combined with weakness of mind, may 
constitute a ground for setting aside a conveyance. Smith v. 
Beatty, ib. 456. 

5. (Limitation of estate.) Where in a deed for land, a life estate 
only is mentioned in the premises and habendum, this cannot be 
enlarged into a fee, either by a warranty in fee or by a covenant 
for quiet enjoyment to the grantee and his heirs. Snell v. Young, 
3 ib. 379 (3 Dev. Rep. 26). 

6. (Deed executed by attorney—Power must be recorded.) When- 
ever it is necessary to record a mortgage or deed of trust, it is 
necessary to record a power of attorney, if it be made under a 
power. Stewart vy. Hall, 3 B. Monroe 220. 

7. (Rules of construction of a grant.) In construing deeds, one 
rule is, that a grant shall be taken most forciby against the grantor. 

Another rule is, that general words are not restrained by restric- 
tive words added, where such words do not clearly indicate the 
intention and designate the grant. 

If reference be made in a deed of conveyance to other deeds by 
any definite description, they are to be regarded as parts of the 
conveyance ; but to have that effect, the intention of the parties that 
they should be, must clearly appear. 

Where the grantor, at the time of the conveyance, had been in 
possession of and claimed to own several tracts of land adjoining 
each other, and containing in the whole about 280 acres, and by 
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a deed conveyed a tract of land and described it as follows: “A 
certain tract or parcel of land, situate in Falmouth, containing 
230 acres more or less, all the lands which I own in said town, 
the butts and bounds may be found in the county records at Port- 
land,” and conveyances to him were found on record “ of several 
different tracts of land adjoining each other, all containing 235 
acres, and adjoining to these several tracts was another, the close 
in dispute, and which was claimed and possessed by the grantor, 
but to which he did not appear to have had any title apparent by 
the record, or any other than a title acquired by possession :” it 
was held, that the whole of the land was conveyed. Field v. 
Huston, 21 Maine 69. 

- (Execution.) It is a well settled rule, that a deed, or other instru- 
ment, is well executed, if the name of the party be put to it by his 
direction and in his presence, by the hand of another person. And 
the wife may well so execute a deed releasing her right of dower. 
Frost v. Deering, ib. 156. 

- (Proof of handwriting.) Where the subscribing witnesses have 
been called, and have failed to prove the execution of the deed by 
her, wherein she relinquishes her claim, the admissions of the de- 
mandant in a writ of dower, made during her widowhood, of her 
having executed the deed, are admissible as the next best evidence 
of the fact. Ib. 

DISCLAIMER. (By devisee of estate devised cannot be by parol.) 
In ejectment by the heirs of the devisee of an estate in fee, the de- 
fendant introduced evidence tending to show a parol disclaimer by 
the devisee, of the land devised to him, and moved the court to 
instruct the jury, that if they believed, from the facts proved, that 
there was such parol disclaimer of the land devised, they must 
find for the defendant. The court refused to give this instruction 
to the jury, and instructed them that the disclaimer must be by 
writing. 

The opinion of Holroyd j., in Townson v. Ticknell &c., 3 Barn. 
& Ald. 31, 5 Eng. Com. Law Rep. 219, that it is not necessary 
that a party “should be at the trouble or expense of executing a 
deed to show that he did not assent to the devise” of a freehold 
estate, disapproved. Bryan v. Hyre et al., 1 Robinson (Virg.) 
94. 
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DOMICIL. (Principles of domicil as applied to persons not sui 
juris.) A minor, not emancipated, who had lived abroad for 
fifteen years, but who was born in this state, where his tutrix 
resides, is domiciled here. A minor, not emancipated, can have 
no other domicil than that of his father, mother, or tutor. C. C. 48, 

A domicil of choice can only be acquired by one who is sui 
juris ; consequently it cannot be acquired by a lunatic or minor. 

The consent of the tutor to the marriage abroad of an uneman- 
cipated minor, does not authorize the latter to change her domicil. 
Actual emancipation by marriage, could alone effect a change. 
Until the act or event which gives the minor the right to change 
his or her domicil has taken place, the domicil of the father, mo- 
ther, or tutor, must be considered that of the unemancipated minor. 
Succession of Robert, 2 Robinson (Louis.) 427. 

2. (Absence on public duties does not affect domicil.) A purchaser 
who shows a judgment, execution, and sale under which he holds, 
has a title sufficient to acquire by the prescription of ten and 
twenty years; and no informalities in the sale can affect his title, 
where he has possessed under it the time required by law to ac- 
quire the property by prescription, before such informalities were 
set up. 

The date of the election or resignation of a senator of the United 
States, of the appointment of a member of the president’s cabinet, 
or of a foreign minister, are matters of historical notoriety, which 
the court will notice though not proved in the record. 

One who left the state to discharge the duties of a senator of the 
United States, and who, on resigning, was made a member of the 
president’s cabinet, and subsequently a foreign minister, will not 
be considered as having lost his domicil in this state, where no act 
has been done evincing any intention to acquire a new domicil; 
and prescription will run against him as if actually within the 
state. Walden v. Canfield, ib. 466. 

DONATIO MORTIS CAUSA. (Chose in action—Feme covert’s 
right to receive.) A donatio causa mortis is good, although a 
chose in action, accompanied by a mortgage as collateral security 
therefor; and notwithstanding it were in trust for the benefit of 
others besides the donee. 

A married woman may be the recipient of such a donation, pro- 
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vided her husband was assenting thereto, even if he was the 
debtor. 

And if the donation has once vested for the benefit of the donees, 
it is out of the power of the husband to alienate it, to their preju- 
dice. Borneman v. Sidlinger, 21 Maine 185. 

EJECTMENT. (Plaintiff must have title at commencement of suit, 
and at time of trial.) If a plaintiff in ejectment, after action 
brought, part with his title, the vendee cannot be substituted, so as 
to enable him to recover in that action. 

A plaintiff in ejectment, who had no title at the commencement 
of the action, cannot recover, although he acquired title before the 
trial. 

A plaintiff in ejectment, who parts with his title after the com- 
mencement of the action to his co-plaintiff, is not entitled to reco- 
ver a verdict for the land for the use of the vendee, nor can such 
co-plaintiff recover on the title thus conveyed to him. M’Culloch 
v. Cowher, 5 Watts & Serg. 427. 

EQUITY. (When instruments will be reformed in equity.) If a 
conveyance or other deed is by accident or mistake framed con- 
trary to the intention of the parties in their contract on the sub- 
ject, a court of equity will interfere to prevent one of the parties 
from taking an unfair advantage thereof. 

But if such mistake or accident be not shown, the court will not 
grant relief upon a mere parol declaration at the time of executing 
the conveyance tending to modify or alter the terms of such con- 
veyance. Chamness v. Crutchfield, 2 Iredell 148. 

2. (When injunctions wiil be granted.) The court of equity will 
grant injunctions to prevent undoubted and irreparable mischief; 
and it may thus act on the application of individuals, not only in 
the case of a private nuisance, but, where the individuals suffer 
special injury, in the case of public nuisances also. 

But the court wi!l only exercise this power in a case of neces- 
sity, where the evil sought to be remedied is not merely probable, 
but undoubted. And it will be particularly cautious thus to inter- 
fere, where the apprehended mischief is to follow from such estab- 
lishments and erections (as for instance, a public mill) as have a 
tendency to promote the public convenience. Barnes v. Calhoun, 
ib. 199. 

3. (Principles of making provision from ward’s estate for his main- 
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tenance.) It is a general rule that a court of equity will not go 
beyond the income of a ward’s estate for his maintenance and 
education. 

But there is no doubt that the court may apply a part of the 
capital for a child’s apprentice fee or otherwise putting him out in 
life; and that even for maintenance, as a matter of necessity, the 
capital may be applied, where, from the possession of property, 
the infant cannot be entitled to maintenance as a pauper, and from 
mental imbecility or want of bodily health or strength, he cannot 
be maintained from the profits of his property, nor put out appren- 
tice and maintained by his master. 

The court of equity has the power, though it may seldom be 
willing to exercise it, to take the capital of the ward and apply it 
for maintenance, either future or past. 

In ordinary cases the court would not relieve a guardian, who, 
without its previous sanction, had made expenditures for the 
maintenance and education of his ward beyond the income of the 
estate, though he might have acted from the best motives. 

But the court will reimburse the guardian out of the estate of 
his ward, when the expenditures were demanded by such circum. 
stances, amounting, indeed, to physical necessity, as wou'd have 
compelled any court to authorize them without a moment’s hesi- 
tation. Long v. Norcom, ib. 354. 

4. (Life estates and remainders in chattels.) A court of equity has 
invariably entertained a bill by one, entitled to a personal chattel 
in remainder after a life estate, to have the property secured when 
it is alleged in the bill that it is likely to be lost by any means 
whatever. 

And when the particular property has been converted into an- 
other species of property by the tenant for life, or those who claim 
in privity with him, the remainder man may elect to follow and 
take the fund in its changed form; as for instance, when it has 
been removed out of the state and sold, he may claim the proceeds 
of the sale. Cheshire v. Cheshire, ib. 569. 

ESTOPPEL. (Equitable estoppel by acts in pais.) Where a party 
has so conducted himself, as wittingly and willingly to lead an- 
other into the belief of a fact, whereby he would be injured if the 
fact were not as so apprehended, the person inducing the belief 
will be estopped from denying it to the injury of such other person. 
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If one procures a conveyance of land to be made, and is the go- 
between of the parties in accomplishing it, he will not be allowed 
to question the rights of third persons frorn thence innocently de- 
riving title. Rangeley v. Spring, 21 Maine 130. 

EVIDENCE. (Proof of deeds.) An ancient deed is evidence 
where there is proof of the handwriting of the grantor and sub- 
scribing witness, who died many years ago. Urket v. Coryell, 
5 Waits & Serg. 60. 

2. (Registry of birth.) An entry in 1811 in the handwriting of the 
pastor of a church in a book kept in the church as a registry of 
baptisms and births, the object of which entry was to register the 
baptism of a person and not his birth, and in which the time of 
the birth is introduced merely by way of description, is not evidence 
of the date of the birth. Clark v. Trinity Church, ib. 266. 

3. (Cross-examination.) The court before whom a witness is ex- 
amining, must be left to exercise its own discretion to say how far 
irrelevant questions may be asked on a cross-examination in order 
to test the accuracy of the witness. Jb. 

4. (Proof of age—Declaration of party.) To prove the full age 
of a person, evidence of the assessor of a ward that he was a resi- 
dent there in a certain year and as such assessed with a tax, is 
not admissible. 

Nor is the evidence of an inspector of a general election admis- 
sible, that at an election such person was qualified on oath that he 
was between 21 and 22 years of age and voted thereat. Jb. 

5. (Indorsements by party when evidence to rebut presumption of 
payment.) Indorsements of payments upon a bond, in the hand- 
writing of the obligee, furnish no evidence of the fact of payment 
such as will avoid the effect of the lapse of time, which raises a 
presumption of payment of the bond, unless such indorsements 
must necessarily have been made before the lapse of that time 
which raises the presumption of payment. Cremer’s Estate, ib. 
331. 

6. (Best evidence must be produced.) A paper purporting to have 
been made at a certain place, is not admissible as evidence of the 
fact that the person who executed it was at that place at the date 
of the paper. Given v. Albert, ib. 333. 

7. (Original entries when to be made.) When goods are sold to 
VOL. III. 17 








194 JURISPRUDENCE. 





be delivered at a distance, the proper time to make the entry in 
the book is when they are loaded and started; and entries thus 
made are competent evidence to prove the sale and delivery. 
Keim v. Rush, ib. 377. 

8. (When book of entries not evidence.) In an action to recover 
compensation for work and labour under a special contract, the 
book of original entries of the plaintiff showing the amount of work 
done, is not competent evidence. Alexander v. Hoffman, ib. 382. 

9. (Keeping an account an admission of its correctness.) Where a 
merchant renders an account to one of his customers, and the 
latter keeps it without making objection to any of its items, the 
jury may infer an admission of its correctness and a promise to 
pay the balance. Webb v. Chambers, 3 Iredell 374. 

10. (Professional confidence.) An attorney cannot object, on the 
ground of professional confidence, to being interrogated as to the 
manner in which he became possessed of papers introduced by him 
in support of his client’s cause, where it does not appear that he 
received them from his client or his agent. Reynolds v. Rowley, 
3 Robinson (Louis.) 201. 

An attorney is not admissible as a witness to disclose facts, the 
knowledge of which he acquired confidentially, in the practice of 
his profession. But when in possession of papers belonging to his 
client’s adversary, or when called on, after having had them in 
his possession, to disclose what he has done with them, or to point 
out where they may be found, the rule does not apply; and he 
may be as properly called on to produce the papers necessary to 
establish the rights of the adverse party, if still in his possession, 
or interrogated as to facts which may lead to their discovery, as 
his client himself could be. Travis v. January, ib. 227. 

EXECUTION. (Exemption of articles from execution—Construc- 
tion of statute.) Art. 641 of the code of practice, exempting the 
tools and instruments necessary for the exercise of the trade or 
profession of the debtor from seisure, was intended to encourage 
such useful trades and professions, by enabling the debtor to sus- 
tain himself and family by his own industry, and to hold out to 
the creditor the prospect of satisfaction from the future labour of 
his debtor; and in the cases to which it applies, will exempt the 
books of professional men from seisure. But where the debtor 
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resides abroad, or has absconded, or permanently left the state, his 

linen, clothes, bed, arms, and the tools and instruments of his 

trade or profession, may be seised and sold for the payment of his 

debts. Lambeth vy. Milton, 2 ib. 81. 

EXECUTORS AND ADMINISTRATORS. (Their liability for 
investments.) ‘'Testator by his will ordered that of the money in 
his house or due him on obligation at his decease, his executors 
should put the sum of £500 on interest to be well secured, and 
that his wife might draw the interest thereof annually during her 
natural life, and then over. They invested that sum in stock of 
the bank of the United States, which depreciated during the life of 
the widow and afterwards, so that it was nearly lost. Held, that 
the executors were liable to the legatees over for the loss. 

A guardian of minor children entitled to part of such legacy, by 
merely giving an opinion that it was a safe investment, and pur- 
chasing it for the executors, but not assenting thereto, does not 
exonerate the executors from liability for the portion of such minor 
children in the legacy. Nyce’s estate, 5 Watts & Serg. 254 (1 
Ves. 150). 

2. (When action lies against them in their representative capacity.) 

A. having the legal title to a tract of land, promised, for a suffi- 

cient consideration, to sell it and pay all the purchase money over 

a certain sum to B., but died having made his will, by which he 

devised the land to his executors to be suld, and directed the peo- 

ceeds to be divided among his children. Held, that upon such sale 

being made by the executors, the action upon the promise must be 

against them in their representative capacity for a breach of it by 

the testator; and that an action for money had and received would 
not lie against them personally. Sedam v. Shaffer, ib. 529. 

3. (Power of administrator.) An administration granted in this 
state gives no authority to administer goods in another government. 
Governor v. Williams, 3 Iredell 152. 

4. (Cannot purchase property of their testator or intestate.) If an 
executor or administrator, at his own sale, procure an agent to buy 
for him any part of the property of his testator or intestate and 
then to re-convey it to him, such executor or administrator shall 
account for the full value of such property, or for such higher 
prices as he subsequently obtains for it, beyond the amount bid by 
his agent. Ford vy. Blount, ib. 516 (3 Dev. & Bat. 243). 
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5. (When breach of trust affects those with whom they transact.) 
Parties dealing with an executor or trustee, and co-operating with 
him in the misapplication of assets or trust funds, in violation of 
the duties of the executor, or in breach of the trust, cannot use 
such transactions as a defence against the claim of creditors, lega- 
tees, or cestuis que trust. And the application of assets or trust 
funds, by the executor or trustee, to the discharge of his individual 
responsibilities, is, unless the estate or trust be indebted to the 
executor or trustee, a violation of duty or breach of trust. Jack- 
son v. Updegraffe, 1 Robinson (Virg.) 107. 

FISHERY. (Several fishery.) No person has a several or exclu- 
sive right of fishery in any of the navigable waters in this state. 
Collins vy. Benbury, 3 Iredell 277. 

FRAUDS, STATUTE OF. (When promise original or otherwise.) 
N. had received from one M. the assignment of his mills to 
secure N. against his liabilities for M. Two or three months after 
this assignment, N. called upon S. for the purpose of obtaining 
his indorsement to M’s. paper to be discounted in bank; N. saying 
at the time that he had in his hands a quantity of lumber, and 
verbally promising to indemnify S. on account of his indorsement, 
as soon as he, N. got a return from his factor. Upon this repre- 
sentation S. indorsed the note; and having been compelled to pay 
it, sued N. upon his guaranty. Held that N’s. contract was within 
the 4th section of the statute of frauds, and void. Simpson v. 
Nance, 1 Spears 4. 

If a promise by the defendant to pay the previously existing 
debt of a third person, be grounded upon the consideration of funds 
placed in his hands by the original debtor, with a view to the pay- 
ment of this debt, as well as upon an agreement on the part of the 
plaintiff to forbear to sue, it is an original undertaking, and not 
necessarily to be evidenced in writing. Hilton v. Dinsmore, 21 
Maine 410. 

Where a person is liable to pay a debt, and promises to pay the 
same amount to a creditor of him to whom the debt was due, such 
promise is not within the statute of frauds, and need not be in 
writing; but if the promisor had not before been liable to pay such 
sum, his promise would not have been obligatory, under that statute, 
without a memorandum thereof in writing. Rowe v. Whittier, 
ib. 545. 
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FRAUDULENT CONVEYANCE. (Voluntary settlement on wife 

and children—binding on subsequent purchaser with notice.) In 

March 1807, a voluntary conveyance was made, settling real and 

personal estate for the benefit of a wife and children. It was attested 

by highly respectable and intelligent witnesses, and immediately 

placed upon record. Eighteen years afterwards, a bill was filed 

to impeach this conveyance, by a creditor whose debt originated 

some years after the conveyance was made, and who, it appeared, 

had notice of the conveyance when not more than a fourth of the 

debt had been contracted. The bill alleged, that at the time of the 

conveyance the grantor was very much involved, and largely 

indebted to many persons. But in the opinion of the court it was 

proved that he was then, and for several years afterwards, able to 

meet all his engagements; the owner of property to a considerable 

| amount; in good credit and extensive business; having the com- 

mand of large sums of money, and not indebted except to a single 

individual, the debt to whom was not large, considering the gran- 

tor’s estate: Held that the bill of the creditor in this case cannot 
be sustained. 

The policy of the statute of 27 Eliz. c. 4, and of so much of 
the virginian statute to prevent frauds and perjuries as relates to 
purchasers, investigated by Baldwin j. And the principle laid 
down by him and concurred in by the court, that a voluntary set- 
tlement, without actual fraud, made by the grantor upon his wife 
and children, is not to be deemed conclusively fraudulent and void 
as to a subsequent purchaser from him for valuable consideration, 
when such purchaser has full notice of the prior settlement. Bank 
of Alexandria v. Patton, 1 Robinson (Virg.) 500. 

HUSBAND AND WIFE. (Liability of husband for negotiable 
note given by the wife.) The husband is not liable on a nego- 
tiable note given by his wife even in a suit by a bona fide indor- 
see, unless it was given with his authority or approbation, and that 
must be shown before such note is admissible in evidence against 
the husband. 

The husband’s authority cannot be inferred from his knowledge 
that the wife was carrying on business and gave the note in the 
course of it. 

In a suit by the holder of a negotiable note the defendant may 

a 
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show fraud in obtaining it, if he offers to prove that after being 
protested for non-payment, it was taken up by the payee and first 
indorser. 

If the husband forbids his wife from dealing with a person or 
giving a note to any one, an indorsee of a note given by the wife 
acquainted with these circumstances cannot recover on it. Rea- 
kert v. Sanford, 5 Watts & Serg. 164. 

. (Action of slander against for words of wife.) In an action of 
slander against a husband and wife for words spoken by the wife, 
it is not competent for the defendant to prove that circumstances 
relating to the plaintiff's conduct were communicated to the hus- 
band before the slanderous words were uttered. Petrie v. Rose, 
ib. 364. 

- (Gift by husband to wife.) Where a gift by a husband to his 
wife is reasonable and not in fraud of creditors, equity sustains it 
as a provision for her, to which the interposition of a trustee is not 
indispensable; but such gift must be established by clear and con- 
vincing proof, not only of the act of donation and delivery, but of 
her separate custody of it. Herr’s Appeal, ib. 494. 

Where a husband permits his wife to have and make profit of 
certain articles of his property, either for her own use, or in con- 
sideration of her supplying the family with particular kinds of 
necessaries, or where he makes to her a yearly allowance for 
keeping his house, the profits in the one case and the savings in 
the other, will, in equity, be considered as the wife’s own separate 
estate, although at law they belong to the husband. 

Courts of equity in modern times have held, that a wife cannot 
acquire separate property from her husband in her savings except 
by a clear irrevocable gift, either to some person as a trustee, or 
by some clear and distinct act of his, by which he divests himself 
of the property. Where the husband acknowledged that the 
savings were the separate property of the wife—where they kept 
separate accounts at the stores—where bonds for money loaned 
were taken in her name in the presence and with the consent of 
the husband—and where he had borrowed money from her him- 
self; these facts satisfy the requirements of the modern decisions, 
and prove that she was entitled to the money as her separate 
estate. Kee v. Vasser, 2 Iredell 553. 
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4. (Contracts with wife during coverture.) If a bond, note or bill 
be given to the wife or to the husband and wife, during coverture, 
the legal title vegts in the husband, on his assent, and he may sue 
alone or elect to join his wife. 

So if a slave be conveyed to a wife during coverture, the legal 
title vests in the husband, if he assents to the conveyance, and 
possession of the slave for a length of time is evidence of such 
assent. Little vy. Marsh, ib. 18. 

5. (Husband’s rights as wife’s administrator.) The statute of 
distributions does not apply to the estates of femes coverts, dying 
intestate. The husband is entitled to administer for his own bene- 
fit; and if any other person shall administer, such administrator 
is considered in equity, with respect to the residue after paying the 
debts, as a trustee for the surviving husband or his representatives. 

| Hoppiss v. Eskridge, ib. 54. 

6. (What will create a separate estate in the wife.) A. devised as 
follows: “I give, devise and bequeath all my estate to my daugh- 
ter C. and my son T., to have and possess said real and personal 
estate during their natural lives, and after their death the said 
property, real and personal, to descend and be transmitted to their 

| children. Should my son T. die without leaving issue of his body, 

| my will is, that the property, devised and bequeathed to him, after 

| his death, shall be limited and vested in the children of my daugh- 

| ter C. My will and desire is, that the negroes I have given to my 

| daughter C. and son T. shall be hired out in the county of Rowan 
and not without the county, and the profits of their hiring shall be 
equally divided between them during their natural lives; and my 
further will is, that neither my dwelling-house or tract of land be 
rented out, on which I live, but any other tracts may be rented 
out as they may deem fit.” At the date of this will, and at the 
death of the testator, his daughter C. was a married woman. Held, 
that the wife, under the expressions of this will, did not take an 
estate to her separate use. 

The court will not force a construction to raise a trust for the 
separate use of the wife, nor gather the intention that a separate 
estate is limited for her, from terms that are ambiguous or equi- 
vocal. Crawford v. Shaver, ib. 238 (2 Dev. Eq. 430; 4 Dev. 286). 

7. (Construction of marriage settlement.) In construing marriage 
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articles, courts of equity are not restrained by the technical rules, 
which prevail in limitations of legal estates and executed trusts; 
but indulge in a liberal interpretation, so as to secure the protection 
and support of those interests, which, from the nature of the instru- 
ment, it must be presumed were thereby intended to be secured. 
Where articles were entered into before marriage, by which it 
was stipulated, that, when the marriage took place, the lands and 
negroes therein mentioned, should be conveyed to a trustee named 
in said articles, that they might be assured to the wife during her 
natural life, and, from and alter her decease, to the use and behoof 
of the heirs of the said wife and husband, and in default of such 
issue then to the use and behoof of the said wile, her heirs and 
assigns forever; it was decreed, on the bill of the said trustee, after 
the marriage, and against the expressed wishes of the said husband 
and wife in their answer, that the hasband and wile should execute 
conveyances, by which there should be secured to the wife an 
estate during her life, free from the debts of the husband, and, 
during the coverture, exempt from his power, with a limitation to 
such children as might be born after marriage, equally to be 
divided between them, and, in case of the death of any of them 
under age, or, if females, unmarried and under age, with limitations 
over to the survivors and survivor, and with an ultimate limitation 
over to the wife, in case there should be no such issue of the mar- 
riage or none living at her death. Gause v. Hale, ib. 241. 
(Equity will no: enforce husband’s agreement to convey his wife's 
lands.) A husband sells land in which his wife has an estate in 
fee, and executes a bond to the purchaser, conditioned that he and 
his wife will make a deed to the purchaser within a specified time. 
After that time the husband states that his wife has declined join- 
ing him in the deed, and has forbidden him to convey his estate, 
and he refuses to make any conveyance. ‘Thereupon a bill is filed 
by the purchaser against the husband, stating that there are chil- 
dren of the marriage, claiming that the husband is therefore enti- 
tled to a life estate, and praying that he may be decreed to convey 
to the complainant all his interest in the land, reserving to the 
complainant his right of action at law upon the bond against the 
husband for failing to procure his wife to unite with him in the 
conveyance. The bill being demurred to, the circuit court sustains 
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the demurrer and dismisses the bill; and this decree is affirmed. 
M’ Cann v. Janes, 1 Robinson (Virg.) 256. 

. (Jointure in bar of dower.) A legal jointure cannot be composed 
partly of a freehold, and partly of an annuity not secured on real 
estate. 

Marriage is a good consideration for ante-nuptial contracts, and 
they are binding upon the parties, when fairly made, although 
there be no trustee or third party named in them. 

There can be no estoppel by executory covenants not to claim 
a right which is first to accrue afterwards. 

It is only where there is a warranty of title, that covenants can 
operate to bar or rebut a future right not then in existence. 

The covenants of the wife with her husband, before the marriage, 
that she will not claim dower in his estate, cannot operate by way 
of release, estoppel, or rebutter, to bar her of her dower. Vance 
v. Vance, 21 Maine 364. 

INSURANCE. (Fire insurance—Communication by assured.) 

The owner, or tenant of a house, insuring against fire, is not bound 

to disclose or communicate to the insurers the names or pursuits 

of sub-tenants living on the premises. If the insurers wish to guard 
against the risk from certain pursuits or occupations of tenants or 

sub-tenants, they have it in their power to insert in the policy a 

warranty to that effect, which being a condition precedent, whether 

material or immaterial to the risk, must be complied with, before 
any action can be maintained on the policy. 

The owner of a house which has been insured, has a right to 
have it occupied by any one he pleases, provided the occupations 
of such persons, or the property placed in the house, is not of a 
nature to vitiate the policy under the conditions relative to hazard- 
ous or extra-hazardous risks. 

Where a stock of goods in a house are insured, the manner in 
which the rest of the building is occupied, cannot affect the policy, 
unless some warranty has been made in relation thereto, or there 
has been a concealment or misrepresentation of facts deemed by 
the jury material to the risk. Lyon v. The Commercial Insu- 
rance Co., 2 Robinson (Louis.) 266. 

2. (Action on joint policy must be joint.) Where four persons 

jointly procured insurance to be made on a vessel owned by them 
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jointly, and afterwards while the ownership remained the same, a 
loss happened; it was held, that an action on the policy by one 
of the four to recover his share of the loss, could not be main- 
tained. All the owners should have been joined as plaintiffs. 
Blanchard vy. Dyer, 21 Maine 110. 

3. (Evidence of usage to explain the terms of policy.) Insurance, 
November 10th 1837, on vessel for and during the term of twelve 
calendar months, commencing that day at noon, with liberty of 
the globe, and if at sea at the expiration of said twelve months, the 
risk to continue at the same rate of premium until her arrival at 
her port of destination in the United States: Held, that evidence 
was admissible to prove that the voyage described in the policy 
was known among merchants and underwriters as a trading voy- 
age, and that on such a voyage, under such a policy, it is the usage 
of trade that the vessel insured should sail for any part of the globe 
to which she can get a freight at any time during the continuance 
of the said twelve months; and that by the usage of trade she con- 
tinued to be covered by such policy during such voyage after the 
expiration of the said twelve months; and that such usage was 
well known to, and acted on by the underwriters of this port. 

But evidence is not admissible to show that, on the voyage next 
preceding the one for which the said policy was effected, a different 
contract was made by the defendant with the plaintiff, and stating 
reasons for the prsent one, but not offering w prove anything 
which occurred at the making of the present policy, or was alleged 
by the defendant. 

Nor that the order for insurance was drawn by the secretary of 
the defendant, and the plaintiff objected to the insertion of the words 
“at her port of destination” after the word “arrival,” and was 
told by the secretary that it was immaterial, and the meaning was 
the same. Eyre v. The Marine Insurance Co., 5 Watts & Serg. 
116 (1 Burr. 341). 

4. (Implied warranty of seaworthiness.) Seaworthiness is an im- 
plied warranty in every contract of insurance. It is a condition 
precedent, without which the liability of the insurers cannot exist, 
although the unseaworthiness may result from some vice or defect 
unknown to the insured. 

Where a vessel is lost in consequence of some of the perils in- 
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sured against, the presumption is in favour of her seaworthiness; 
and it is incumbent on the underwriters to show that this warranty 
has not been complied with. But where a loss occurs, which can- 
not be ascribed to stress of weather, or accident, the presumption 
will be that the vessel was not seaworthy; and the burden of proof 
must be on the insured. 

A policy of insurance protects against extraordinary accidents 
and perils; but cannot be considered as securing indemnity for 
natural decay and ordinary wear and tear. 

The party insured will be responsible for any loss, occasioned 
by want of proper care on the part of his agents. 

Although, generally, the warranty of seaworthiness refers to the 
commencement of the risk, the fact of being seaworthy then, does 
not satisfy the warranty. The vessel must be kept in a seawor- 
thy condition, or restored to it in the successive stages of the voy- 
age, so far as it depends on the insured or his agents. Dupeyre 
v- The Western Marine & Fire Insurance Co,, 2 Robinson 
(Louis.) 457. 

INTEREST. (How to be calculated.) Bond dated in 1830 con- 
ditioned for the payment of money on the 1st of April 1832, with 
3 per cent. interest from the date; the plaintiff is entitled to recover 
interest at 3 per cent. till the time of payment, and after that legal 
interest at the rate of 6 per cent. Ludwick v, Huntzinger, 5 
Watts & Serg. 51. 

JUDGMENT. (Transfer of title by.) As to the effect of a judg- 
ment, it is very true, as is said by chancellor Kent (2 Kent’s 
Com. 388), that there are many conflicting decisions in the books, 
whether a recovery by judgment, in trespass or trover, of the 
value of chattels, does by implication of law, per se, amount to a 
transfer of the title to the defendant, or those who hold under him, 
without payment or satisfaction of the judgment. But although 
this be so, yet since the case of Floyd v. Browne (1 Rawle 121,) 
and Marsh v. Pier (4 Rawle 273), it is not an open question in 
this state. A judgment for the value of the chattel is placed on 
the same footing as an actual satisfaction, and consequently de- 
vests the plaintiffs’ title. Per Rogers J. in Merrick’s Estate, 
ib. 16. 

A verdict in trover without satisfaction, changes the property, 
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and transfers the right to the defendant. Wilburn v. Bogan, 1 
Spears 179. 
2. (Interlocutory and final.) A judgment for want of appearance 
in an action on the case, without declaration filed or anything to 
indicate the amount, is interlocutory in the first instance, and be- 
comes final when the amount is settled and entered on the record. 
Where between signing such judgment and the settling and en- 
tering the amount by agreement of the parties, other judgments 
intervene, they are entitled to a priority. Phillips v. Hellings, 
5 Watts & Serg. 44. 
3. (Assignment of.) Where a judgment at law has been assigned 
and the debtor pays the assignee, the assignor cannot afterwards, 
on account of any equities between him and the assignee, compel 
the debtor to pay the amount to himself. 
If in any case an assignor can annul the operation of his assign- 
ment, as an authority to the debtor to pay the debt to the assignee ; 
it can only be done upon distinct personal notice from the assignor 
to the debtor, that the former looks to the latter for the money. 
Hewett vy. Outland, 2 Iredell 438. 
LANDLORD AND TENANT. (Reservation of share of grain 
for rent.) Where, by the terms of a lease, the lessor is to receive | 
as rent a share of the grain raised, deliverable in the bushel, he 
has no interest in it until it is severed and delivered to him. Rine- 
hart v. Olwine, 5 Watts & Serg. 157. | 
2. (Landlord’s right under execution against the tenant.) A land- 
lord is not entitled out of the sales of the goods of the tenant by 
execution during the term of one lease, to rent agreed to be paid 
in advance on another lease not yet commenced. 
If a landlord to whom rent is due, takes from his tenant personal 
property of greater value, which the sheriff has levied in execution, 
and appropriates it to pay a debt due to him by the tenant, he can- 
not afierwards receive the amount of his rent out of the proceeds 
of the sheriff’s sale. Martin’s Appeal, ib. 220. 
3. (When rent payable—To whom it passes on sale of reversion.) 
If, in a lease for a year, no time be mentioned for the payment of 
the rent, it is by law payable at the end of the year; and if before 
that time the land be sold by the sheriff upon a judgment prior in 
date to the lease, the rent will go to the purchaser, although the 
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landlord may have assigned it to a third person before the sale. 
Menough’s Appeal, ib. 432. 


. (Effect of eviction.) In every lease of land the lessor is so far 


bound, by implication, for the title and enjoyment by the lessee, 
that his right to the rent is dependent thereon; and, if the tenant 
be evicted from the demised premises, the rent is thereby sus- 
pended. 

So, if the lessor be evicted of a part of the land demised, by a 
stranger on title paramount, it operates as as sion of the rent 
pro tanto, and the rent is apportioned and stiy Me daly in respect 
of the residue. 

The rule is the same, where the lessor himself is evicted before 
the term is to begin, and the lessee is kept out by superior title, so 
that he cannot enter under the agreement for a lease. 

This defence may be made at law when the action is brought 

for-rent reserved by the lease; but when the lessee cannot make 
his defence at law, as where he has given a bond or independent 
covenant for the amount of the rent, a court of equity will relieve 
him. Poston v. Jones, 2 [redell 350. 
(General obligation as to repairs.) A lessor is bound to keep 
the premises in a condition fit for the purposes for which they were 
leased. If he fail to make the repairs necessary during the lease, 
the tenant may make them himself, and deduct the amount from 
the rent. 

The lessor is bound to indemnify the lessee, for all damage sus- 
tained by the latter in consequence of the vices and defects of the 
thing leased, though the lessor knew nothing of the existence of 
such vices and defects at the time of the lease, and even where 
they have arisen since. 

Where, after the commencement of a lease, the house becomes 
so much injured as to be incapable of being rendered fit for the 
purposes for which it was leased, otherwise than by rebuilding it, 
and the lessor offers to dissolve the lease, which the lessee refuses, 
and continues to occupy the building: Held, that the lessor will 
not be responsible for any damage subsequently sustained by the 
lessee in consequence of the condition of the building, and that the 
latter will not be entitled to claim any diminution of the rent for 
the period he continued to occupy the premises after the offer of 
VOL, III. 18 
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the lessor to annul the lease. Perrett v. Dupré, 3 Robinson 
(Louis.) 52. 

6. (What will constitute a lease.) Whether a contract is to be un- 
derstood as a lease, is a mere question of construction, and there 
is no artificial rule by which it is to be decided. The intention of 
the parties is to be collected from the whole instrument, and if it 
was intended as a lease, then, it is so to be regarded, otherwise, 
not. 

Rent is not essential to a lease, for, from favour, or valuable 
consideration, the tenant may have a lease without any render. 
Yet, that must be in a case where a lease was clearly intended. 
When, upon construction, it be doubtful whether a lease was in- 
tended or not, then it constitutes a very important circumstance 
that rent was not reserved eo nomine, or substantially. 

A mere participation in profits, with a possession, which does 
not exclude the owner, will not make a lease. . 

The provisions in the agreement between the defendant aad the 
hotel company, that the defendant was to “ reside with his family 
in the hotel, (free of all charge for board and rent,”) “ conduct the 
same in the manner contemplated by the parties, and to have the 
whole and exclusive management thereof,” and that the furniture, 
at the end of the term, should be returned to the company by the 
defendant, would not, standing by themselves, make a lease. State 
v. Page, 1 Spears 408. 

7. (Tenancy at will determined by death of tenant.) A tenancy 
at will, or from year to year, is determined by the death of the 





tenant. 

If one occupies a portion of the premises under a verbal agree- 
ment with the tenant at will, his right to occupy ceases at the death 
of the tenant at will, and he is not entitled to notice to quit before 
an entry into the premises by the owner. Robie v. Smith, 21 
Maine 114. 

LARCENY. (Proof of property—Every moment's continuance 
in possession by the felon a new caption and asportation.) In 
an indictment for larceny, proof that the person alleged to have 
been the owner had a special property in the thing, or that he had 
it to do some act upon it, or for the purpose of conveyance, or in 
trust for the benefit of another, would be sufficient to support that 
allegation in the indictment. 











DIGEST OF AMERICAN CASES. 207 








The legal possession of goods stolen continues in the owner, and 
every moment’s continuance of che trespass and felony amounts in 
legal consideration to a new caption and asportation. And there- 
fore it was held, that if goods were stolen before the revised sta- 
tutes took effect, and were retained in the possession of the thief 
until afier they came into operation, he might be indicted and 
punished under those statutes. The State v. Somerville, ib. 
14. 

LAW AND FACT. (Estoppel matter of law—Presumption mat- 
ter of fact.) It is a question of law for the court whether a party 
demanding and receiving from an adjoining lot-holder the payment 
of money towards laying down water-pipes in an alley, is estopped 
from denying a subsequent purchaser’s right to the-use of the alley. 
Whether the facts raise a presumption of a grant is a question of 
fact for the jury. Lewis v. Carstairs, 5 Watts & Serg. 205. 

2. (When construction of a contract is for the jury.) Although it 
is the duty of the court to put a construction on the language of a 
contract, when it has already been ascertained what the terms of 
it are; yet when many facts and several conversations at different 
times, testified to by several witnesses, are in evidence to prove the 

_ contract, and it is matter of controversy what the terms of it are, 
the question should be put to the jury as matter for their determi- 
nation, with appropriate instructions as to the law. Homans v. 
Lambard, 21 Maine 308. 

LEGACY. (Interest upon.) Testator bequeathed the sum of 
$10,000 to his executors, in trust, to put the same out at interest, 
and pay and apply the interest and income thereof, from time to 
time as it should be received, unto his sister K. for and during all 
the term of her natural life, and from and after her decease the 
said sum over; and died leaving upwards of $14,000 invested at 
interest: Held that K. was entitled to the interest of the $10,000 
for the year after the testator’s death. 

Where a sum of money is bequeathed by will, the legatee is not 
entitled to interest for the year after the death of the testator: it is 
otherwise where the bequest is of an income or annuity. Hilyard’s 
Estate, 5 Watts & Serg. 30 (1 Turn. & Ross 232-241; 5 Binn. 
472; 9 Ves. 553; 6 Ves. 520). 

2. (When vested.) “I direct that the net proceeds of my estate 
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heretofore ordered by me to be disposed of, shall be equally di- 
vided between my remaining children share and share alike, and 
at the times of their severally arriving at the age of twenty-one 
years:” Held to be a vested legacy. Reed v. Buckley, ib. 
517. 


. (Assent of executor.) The assent of an executor to a legacy 


to himself may be implied from his conduct, showing that he 
held the property in his own right and not in his capacity as 
executor. 

An assent to a legatee for life or years is an assent to him in 
remainder. 

Where a testator bequeathed certain negroes to A. until his 
daughter M. attained the age of 21 years, and M. married before 
she attained that age, but in the meantime the executor had as- 
sented to the legacy: Held, that the legal estate in remainder in 
these negroes was vested in M. and by consequence in her hus- 
band, and that after the death of M. this legal estate might be le- 
vied on and sold under an execution against the husband. Hearne 
v. Kevan, 2 Iredell 34 (2 Dev. & Bat. 133). 

When a chattel is given in remainder, the assent of the execu- 
tor to the particular estate is ordinarily construed to be an assent 
to the gift in remainder. But there is no doubt that the assent to 
the former may be so qualified as not to extend to the latter. 
Robertson y. Houlder, ib. 341. 

Where one, who claimed a specific legacy, was permitted by the 
executor to take it into possession, upon an agreement that if it 
should be decided he was not entitled to it, it should be returned 
to the executor: Held, that this was a sufficient assent to the 
legacy, it being aflerwards determined that the claimant was enti- 
tled under the will to the legacy claimed. Lillard v. Reynolds, 
3 ib. 366. 


. (Legacy for life.) Where there is a pecuniary legacy to one for 


life, remainder to another, the executor can only pay to the legatee 
for life the interest on the sum bequeathed. 

But where there are particular bequests of chattels for life, the 
legatee is entitled to the possession of the chattels themselves, 
upon giving an inventory for the benefit of those ultimately enti- 
tled. Freeman v. Knight, 2 ib. 72. 
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A devise of personal property to A. for life, and at his death, if 
he should die leaving heirs lawfully begotten of his body, that the 
said property shall be equally divided between them, is a limitation 
for life only to A. with remainder to his children as tenants in 
common. 

The general rule is, that wherever words in a will would create 
an estate tail in land devised, the same words in a bequest of chat- 
tels will carry the absolute estate; but an exception to this rule is, 
where further words of limitation have been superadded, as “ ex- 
ecutors, administrators and assigns,” or the words, “ equally to be 
divided,” and the like. Swain v. Rascoe, 3 ib. 200 (2 Ired. Eq. 
Rep. 245; 1 Dev. & Bat. Eq. 598). 

. (Lapse of time and circumstances.) After a lapse of thirty-four 
years from the time a legacy became due and the parties entitled 
had capacity to sue, and of thirty years from the death of the exe- 
cutor, who was amply able to discharge the legacy, which was 
small, and lived in the immediate neighbourhood of the legatee, 
who was poor, the court held that these circumstances were suffi- 
cient proof to them that the legacy had been satisfied. Shearin 
v. Eaton’s Ex’r., 2 ib. 282 (2 Hawks 486; ib. 490; 1 Dev. Eq. 
Rep. 338; ib. 58; ib. 191). 

. (Void for indefiniteness.) A bequest “ to some promising young 
man of good talents and of the Baptist order, to be selected by my 
executors,” is void because of its indefiniteness. There is no per- 
son who can claim it. Hester v. Hester, ib. 330. 

. (When specific—Or general.) Where a testator gave to differ. 
ent legatees certain negroes by name, and then gave to another 
legatee “all the balance of my negroes which I am possessed of ;” 
Held, that this last was a specific legacy of slaves, as much so as 
if each slave had been named, and that the other legacies must 
abate rateably with this for the payment of debts, in case of a de- 
ficiency of general assets. 

A bequest to A. of “ five head of horses, one yoke of oxen, three 
pens of hogs, five cows and calves, and five sets of farming tools,” 
is rendered specific by the addition to each class of the designa- 
tion “‘ her choice.” 

So a bequest of “ one carriage” and “one set of blacksmith’s 
tools” is specific, when it is shown that the testator had but one 

18* 
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carriage and one set of blacksmith’s tools. When upon the face 
of the will it appears, that the testator meant to dispose of some- 
thing in kind, in the application of the bequest to its subject mat- 
ter, it may be shown that he had but one of that kind. 
A legacy to the testator’s widow of “ one year’s provisions” is 
not a specific but a general legacy. Everitt v. Lane, ib. 548. 
LIMITATIONS. (Admission to take case out of the statute.) Proof 
that the defendant said at one time “ he owed the plaintiff right 
smart of money,” and at another, “ he owed him the biggest debt 
| he owed to any person,” will not take a case out of the statute of 
limitations. Rainey v. Link, 3 ib. 376 (2 Dev. & Bat. 330). 
To take a contract out of the operation of the statute of limita- 
tions, it is not necessary that the admission of indebtedness should 
be in any very precise or set terms. It is. sufficient, if the evi- 
| dence be such, that it can satisfactorily be deduced, that the party 
to be charged meant to be understood, that he owed the debt. 
Nor is it necessary, thst the precise amount due should have 
been named by the party o be charged in his acknowledgment. 
It is quite sufficient, if he admits an amount to be due nearly ap- 
proximating to the amount claimed; and the precise amount may 
) be proved aliunde. 
A new promise, made by one of two joint and several promisors, 
will take the case out of the operation of the statute of limitations 
as to both. Dinsmore v. Dinsmore, 21 Maine 433. 
) 2. (In suits between partners—Exception of merchants’ accounts.) 
. An action of account by one partner against his copartner, for a 
settlement of the partnership accounts, must be commenced within 
five years next after the cause of action, and unless so commenced, 
will be barred by the statute of limitations, 1 R. C. 1819, c. 128, 
§ 4, p. 488, for such accounts do not concern the trade of mer- 
chandise between merchant and merchant, and therefore are not 
i embraced by the exception to the statute. 
| A suit in equity by one partner against his copartner, for a set- 
| tlement of ‘the partnership accounts, being a substitute for the ac- 
tion of account, should, like that action, be brought within five 
years, and if not brought within that time, will be barred by the 
statute of limitations. 
t Question whether the exception made by the statute of limita- 
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tions, of accounts which concern the trade of merchandise between 
merchant and merchant, prevents the statute from barring an ac- 
tion upon such accounts, when there has been a cessation of deal- 
ings between the parties for five years. Per Stanard and Allen j. 
the statute is no bar in such a case. 

Ques ion whether persons engaged as partners in the business 
of farming, distilling, and purchasing and selling cattle, can pro- 
perly be considered merchants within the meaning of the said ex- . 
ception. It seems, from opinions of Stanard and Allen j. they 
cannot be so considered. Coalter v. Coalter, 1 Robinson ( Virg.) 
79 (6 Monroe 10; 5 Cranch 15; 8 Bligh 352; 3 Monroe 330; 8 
Simons 335; 11 Cond. Eng. Ch. Rep. 466). 

3. (Where principal debt is barred, securities are also.) Where a 
note, secured by mortgage, is prescribed, the mortgage is neces- 
sarily extinguished. A mortgage can only exist as an accessary 
to a principal obligation, with the extinction of which it disappears. 

The transfer of a negotiable note, by indorsement, operates a 
transfer of any mortgage given to secure its payment. Auguste 
v. Renard, 3 Robinson (Louis.) 389. 

4. (Payment of interest.) A payment of interest, indorsed on a note, 
which payment was made within six years before the commence- 
ment of the suit, although for a year’s interest which had become 
due more than six years before that time, is sufficient to take the 
case out of the operation of the statute of limitations. Parsonage 
Fund v. Osgood, 21 Maine 176. 

MALICIOUS PROSECUTION. (Gist of the action.) In an action 
for a malicious prosecution, the question of probable cause should 
be submitted to the jury, not upon the fact of the guilt or innocence 
of the plaintiff, but upon the defendant’s belief of his guilt or inno- 
cence. Seibert vy. Price, 5 Watts & Serg. 438. 

In an action for malicious prosecution, those facts and circum- 
stances, and those alone, which were known to the prosecutor at 
the time he instituted the prosecution, are to be considered in de- 
termining whether he had probable cause. Any other facts which 
may be established on the trial to prove the innocence of the per- 
son accused, are irrelevant to the question of probable cause. 
Swaim v. Stafford, 3 Iredell 289. 

To maintain an action for a malicious prosecution, the plaintiff 
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must prove: Ist, the prosecution; 2d, that the defendant was the 
prosecutor, or the cause of the prosecution; 3d, that he was ac- 
tuated by malice; 4th, that there was no probable cause for the 
prosecution. 

In an action for a malicious prosecution, malice may be estab- 
lished: 1st, by proving express malice; 2d, by showing want of 
probable cause for the prosecution. Malice is usually inferred 
om the want of probable cause. 

It is a well settled rule of law, founded on principles of policy 
and convenience, that the prosecutor shall be protected, though 
his private motives may have been malicious, provided he had pro- 
bable cause for the charge. Where express malice has been proved, 
there must be some positive evidence to show that the prosecution 
was groundless, though slight evidence will be sufficient. 

An acquittal, or even subsequent proof of complete innocence, 
is not sufficient evidence of want of probable cause. 

Proof that the jury entertained doubts on the evidence, or deli- 
berated as to the guilt of the accused after the case was concluded, 
is proof of probable cause for the prosecution. Grant v. Deuel, 
3 Robinson (Louis.) 17. 


MARRIAGE. (Idiocy or lunacy renders parties incompetent to 


contract.) Idiocy or lunacy is an insuperable impediment to the 
contracting of marriage. 

Whether a marriage, where one of the parties is an idiot, be 
void at the common law, and whether therefore it may be unne- 
cessary to have its nullity declared by a judicial sentence; yet it 
seems fit and convenient that the invalidity of such a marriage 
should be directly the subject of judicial sentence. Johnson v. 
Kincade, 2 Iredell 470. 


2. (Between white persons and persons of colour) The act, pro- 


hibiting marriages between white persons and “ persons of colour,” 
includes im the latter class all who are descended from negro an- 
cestors to the fourth generation inclusive, though one ancestor of 
each generation may have been a white person. State v. Watters, 
3 ib. 455. 


MORTGAGE. (Of leasehold when good.) Where there is a lease 


of a lot of ground from year to year with a covenant not to as- 
sign, and if an assignment be made that the lessor may enter and 
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hold, paying for the buildings and improvements thereon erected, 

and the lessee mortgages to the lessor such buildings and improve- 

ments, the mortgage is good, though not accompanied or followed 
by possession. Luckenbach v. Brickenstein, 5 Watts & Serg. 145. 

2. (Loss of mortgage no defence.) It is no defence to a scire facias 
on a judgment entered up on a bond with warrant of attorney, that 
the mortgage given to secure the bond is not in the plaintiff’s pos- 
session, or has been lost, mislaid or destroyed, and that the plain- 
tiff refused to indemnify the defendant against its loss or destruc- 
tion. Hodgdon v. Naglee, ib. 217. 

3. (When absolute deed will be turned into a mortgage.) To turn 
an absolute deed into a mortgage, the price must be grossly inade- 
quate. But where the difference between the price given and the 
value of the property as estimated by witnesses is only such as 
may often arise in actual sales, a court of equity will not be au- 
thorized to declare a deed, absolute on its face, to be only a mort- 
gage or security for money advanced. 

The court cannot declare a deed absolute on its face, to bea 
mortgage, simply on the testimony of a witness that a previous 
agreement had been made for a mortgage, when there is no evi- 
dence of imposition, and the party giving the deed, at the time of 
its execution, knew that he was executing af absolute deed and 
not a mortgage. 

Such parol testimony can only be acted on, when there has 
been a mistake or fraud in making the written conveyance differ- 
ent from the original contract. M’ Laurin v. Wright, 2 Iredell 94 
(3 Hawks 423; 2 Dev. Eq. 558; ib. 373; 2 Dev. and Bat. Eq. 
358; 1 Ired. Eq. 221; ib. 290). 

4. (Responsibility of mortgagee who takes possession.) When a 
mortgagee takes actual possession of the mortgaged premises, he 
makes himself tenant of the land, and subjects himself to the high- 
est fair rent and becomes responsible for all such acts or omis- 
sions, as would, under the usual leases, constitute claims on an 
ordinary tenant. 

But if he commit an act of waste, such as clearing lands &c., 
by which the value of the rent is temporally increased, the mort- 
gagor, in calling upon him to account, cannot make him responsi- 
ble both for the acts of waste and for the enhanced rent arising 
from such acts. Morrison v. M’ Leod, ib. 108. 
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5. (Mortgage of ship in port must be accompanied by possession.) 
Ships and goods at sea have, sometimes, been considered as ex- | 
ceptions to the general rule; in regard to which the delivery of 
the muniments of title are allowed to be sufficient till actual pos. | 
session can be taken; which must be done when it becomes prac- 
ticable, or the conveyance will be void against creditors. 

The mortgage of a ship, on the stocks, raised and building, to 
be built and completed afterwards, as security for advances made 
and to be made, without actual possession or delivery, is not avail. 
able, by way of hypothecation, against attaching creditors. Goode- 
now v. Dunn, 21 Maine 86. 

MURDER. (Trespass no justification.) If one man deliberately 
kills another to prevent a mere trespass on his property, whether 
that trespass could or could not be otherwise prevented, it is mur- 
der; and consequently an assault, with intent to kill, cannot be 
justified on the ground that it was necessary to prevent a trespass 
on property. 

A man shall not, even in defence of his person or property, ex- 
cept in extreme cases, endanger human life or great bodily harm. 

State v. Morgan, 3 Iredell 186. 

2. (Cooling time—lIntozication.) In all cases where the time of 
cooling may be considered, whether the time be regarded as evi- 
dence of the fact of cooling, or as constituting of itself when rea- 
sonable legal deliberation, the whole circumstances are to be taken 
into the estimate, in determining whether the time be reasonable. 

And the time in which an ordinary man, in like circumstances, 
would have cooled, is the reasonable time. _ 

He who is in a state of voluntary intoxication, is subject to the 
same rule of conduct, and the same legal inferences, as the sober 
man; but where a provocation has been received, which, if acted 
upon, instantly would mitigate the offence of a sober man; and the 
question in the case of a drunken man is, whether that provocation 
was in truth acted upon, evidence of intoxication may be consi- 
dered in deciding that question. 

In order to mitigate a homicide, committed in a second combat, 
by what occurred at a previous one, on sudden occasion fairly 
begun, both contests must be considered as making one combat, or 
the first as a separate combat, must be considered as a sufficient 
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sudden provocation for either a second combat, or for a subsequent 
attack producing a contest not entitled to be called a mutual 
* combat. 

Either a new combat for a provocation received at a former one, 
or a subsequent attack for provocation had at a previous combat, 
would, if not really sudden and unpremeditated, be malicious; and 
as either, if really sudden and unpremeditated, would not be ma- 
licious, the question of reasonable time would be material. State 
v. M’Cants, 1 Spears 384. 

PARTNERSHIP. (What is evidence tv prove or disprove partner- 
ship.) In an action of debt against two defendants, charging them 
as partners in merchandising, an agreement between them, made 
prior to the time when the plaintiff’s cause of actiop srose, by 
which the merchandise was sold by one to the other, is competent 
evidence to disprove the partnership. 

All the members of a firm are liable for goods sold to either for 
the use of the firm, although the existence of the partnership were 
not known to the vendor. So also would they be liable if they 
induced the vendor to believe a partnership existed, and he sold 
the goods on the faith of their assertions although in fact there was 
no such partnership. But a direction to the vendor by one, to 
charge the goods either to him or another at his option, does not 
amount to an assertion of partnership such as will charge them 
jointly. Given v. Albert, 5 Watts & Serg. 333, 

2. (Remedy between partners.) A bill in chancery, or an action of 
account render, is the only remedy by which one partner can re- 
cover the amount due to him by the firm; but there can be no 
recovery in any form of action in which one of the firm is both 
plaintiff and defendant. M’Fadden v. Hunt, ib. 468. 

3. (Effect of notice given by one partner not to trust the other.) A 
sale of goods on credit to one partner, in the course of the business 
of the partnership, is a sale to the firm, unless it be made contrary 
to an express notice by the other partner not to trust the firm on 
his account; in which case, he alone will be liable who made the 
purchase, and an action to recover the price cannot be maintained 
against the firm. Feigley v. Sponeberger, ib. 564. 

4. (One partner not entitled to compensation for extra services.) 
A partner, without a stipulation to that effect, is not entitled to 
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compensation for any services in conducting the trade, or settling 

the business of the copartnership, beyond his share of the profits. 

Anderson v. Taylor, 2 lredell 420 (2 Dev. Eq. Rep. 481). 

5. (Action will not lie against firm for money advanced to one and 
by him put in as capital.) No action will lie against a partner- 
ship, for money lent to one of the partners in his own name, to be 
put by him into the partnership as his share of the capital, and to 
be repaid to the lender out of his portion of the profits of the 
business. The right of action exists only against the borrower, 
and not against the partnership, with which the lender never con- 
tracted. Smith v. Sénécal, 2 Robinson (Louis.) 453. 

. (Partnership ina particular adventure.) A limited partnership 
may be formed to buy for a single adventure, (as a drove of stock 
to a southern market,) which if done, the power of one partner to 
bind the other by additional purchases, ceases when the drove is 
started. 

A limited partnership is formed to buy a drove of horses and 
mules for the southern market; they are purchased and started 
with one of the partners, who after going thirty miles on his jour- 
ney, buys two other horses and executes the partnership note, 
nothing further appearing, on these facts alone it is error to instruct 
the jury that both are bound. Bentley v. White, 3 B. Monroe 265. 

PLEADING. (Plea of payment.) Generally speaking, the plea of 

payment admits the cause of action, and supersedes the production 

of proof of it. 

The only exception is in the case of a bond of which profert has 
been made and oyer demanded, which must be produced to show 
there is no variance. Gilinger v. Kulp, 5 Watts & Serg. 264. 
. (General averment of performance.) In an action to recover 
compensation for work and labour under a special contract, the 
plaintiff cannot recover for part performance upon a declaration 
containing a general averment of performance; but he must set out 
specially a default of the defendant as the ground of his failure to 
perform according to his contract. 

In such case, it is not the duty of the plaintiff to abandon his 
contract and resort to an action for damages, but he may recover 
on his contract for the amount of work done, upon proof of the 
defendant’s default. Alexander v. Hoffman, ib. 382. 
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POWER. (Power to sell after-acquired lands.) Where a testator 
authorized his executors to sell all his land, and, undertaking to 
act under that power, they sold land which the testator had ac- 
quired after the publication of his will: Held, that the purchaser, 
having no knowledge of that defect in their power, was entitled to 
be relieved in equity from the bond he had given the executors for 

the purchase money. Foster v. Craige, 2 Iredell 533. 

PRESUMPTION. (No presumption of want of issue of party dying 
under age.) Where the title of the plaintiff in ejectment was to 
accrue on the dying of another person without issue under twenty- 
one, he is bound to show in ejectment that both these events have 
happened, and if he give evidence only of his death under twenty- 
one, it is not sufficient, though the defendant put his case on no 
such footing in his opening but reserved his objection till the last. 

There is no presumption that a party who died under twenty-one 
died without issue. Clark y. Trinity Church, 5 Watts & Serg. 
266. 

- (Presumption of grant—When not created by long user.) 
When land has been flowed by means of a dam erected for the use 
of a water-mill; while the owner of the land suffers no damage, 
and can therefore maintain no suit or process, or in any way pre- 
vent such flowing, he cannot be presumed to have granted, or in 
any manner to have surrendered or relinquished any of his legal 
rights; and no prescriptive right to flow his lands without payment 
of damages can be acquired against him. 

But where damages have been occasioned by the flowing, and 
the owner of the land flowed has had the power to maintain a pro- 
cess to recover them, a prescriptive right to flow the land without 
payment of damages may be acquired. Nelson y. Butterfield, 
21 Maine 220. 

REPLEVIN. (Proceedings in—Nature of the action.) The plain- 

tiff may recover in replevin where the sheriff is prevented by the 

conduct of the defendant from replevying the property mentioned 

in the writ and delivering it to the plaintiff. . 

Replevin is not, in Pennsylvania, altogether a proceeding in 
rem, but against the defendant in the writ personally, with a sum- 
mons to appear. Bower v. Tallman, 5 Watts & Serg. 556. 
RIVERS. (What are navigable rivers.) What is a navigable 
VOL. III. 19 
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stream in this state does not depend upon the common law rule ; 
but waters, which are sufficient in fact to afford a common passage 
for people in sea vessels, are to be taken as navigable. Collins 
v. Benbury, 3 Iredell 277 (2 Dev. 30). 

SET-OFF. (What agreement will not preclude.) In an action 
upon a sealed note by which the defendant promises to pay “ with- 
out defalcation for value received,” he is not thereby precluded 
from a defence upon the plea of set-off. Louden v. Tiffany, 5 
Watts & Serg. 367 (3 Whart. 275). 

2. (May be withdrawn.) A set-off is in the nature of a cross-action, 
and may be withdrawn, in analogy to suffering a non-suit, where 
the evidence is found to be too weak to support it; but like a non- 
suit, the withdrawal of it ought to be explicit. Muirhead v. Kirk- 
patrick, ib. 506. 

SHERIFF. (Difference between debt and case as to the measure 
of damages.) In an action on the case against a sheriff for an 
escape, the measure of damages is the actual loss which the plain- 
tiff has sustained ; hence, it is competent for the defendant to prove 
that the defendant in the execution was insolvent at the time of 
his escape; but in an action of debt the plaintiff is entitled to reco- 
ver the amount of his judgment and execution. Shuler v. Gar- 
rison, ib. 455. 

SHIPPING. (When freight pro rata itineris may be recovered.) 
C. shipped on board a vessel, of which the plaintiff was captain, 
certain goods, the latter undertaking, by the bill of lading, the dan- 
gers of the seas only excepted, to deliver them at a designated 
place, for which freight was to be paid, at stipulated prices. The 
vessel having received damage from a gale, put into a port, short 
of the place of destination, where, upon examination, it was found 
that a portion of the goods were damaged, which were there sold 
for the benefit of the owners. In an action brought to recover 
the balance due for freight, it was held that it could not be reco- 
vered, the goods not having been delivered at the port of destination. 

The only cases where the owner of the goods is bound to pay 
full freight without delivery, are those in which the goods have 
been thrown overboard for the general benefit, or so used, as to 
make the loss of them a subject of general average. 

The obligation to pay partial freight or pro rata itineris, can 
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arise only from an agreement to accept the goods at a place short 
of the place of destination. Halwerson v. Cole, 1 Spears 321. 

2. (Seamen—Sickness abroad.) Where the sickness is occasioned 
by the climate, without the fault of the seaman, or of the officers 
of the vessel, the expenses of the cure, by the maritime law, are 
a charge upon the vessel. 

But by the acts of congress of the United States, if the vessel be 
furnished with a chest of medicines, accompanied with proper pro- 
fessional directions for administering them, in accordance with the 
provisions of those acts, the bill of the physician for attendance 
upon a seaman, sick on board at a port, is to be paid by such 
seaman. 

And the rule is the same, whatever may be the nature of the 
disease, even if it be a violent and dangerous one, as the yellow 
fever. 

The desire of the seaman to be removed on shore, cannot change 
the rights and the relations of the parties. His judgment, in such 
case, must necessarily be subjected to that of those who are by 
law entrusted with the prudential concerns of the vessel and crew 
for the common good of all. Pray v. Stinson, 21 Maine 402, 

3. (Forfeiture of wages by desertion.) Desertion of the vessel dur- 
ing the continuance of the contract, animo non revertendi, and 
without sufficient cause, connected with a continued abandonment, 
works a forfeiture of seamen’s wages by the maritime law, 

But when a statute desertion is interposed as a forfeiture of 
wages, there must be a performance of the duty required by the 
act of congress, by making the proper entry on the logbook, 
Spencer v. Eustis, ib. 519. 

SLANDER. (Facts amounting to justification not admissible in 
mitigation.) It is incompetent to a defendant in an action of slan- 
der to give evidence, in mitigation of damages, of facts and cir- 
cumstances which induced him to suppose the charge true at the 
time it was made, if such facts and circumstances tend to prove 
the charge, or form a link in the chain of circumstances to estab- 
lish a justification, even though he expressly disavows a justifi- 
cation. Petrie v. Rose, 5 Watts & Serg. 364 (13 Wend. 9). 

2. (When evidence of good character admissible in.) When, in an 
action of slander, the defendant’s evidence casts an imputation on 











220 JURISPRUDENCE. 


the character of the plaintiff for honesty, it may be rebutted by 
testimony as to his general good character. Ib. 

STATUTES. (Retrospective.) A retro-active effect will not be 
given to a statute so as to affect contracts or property. Mullock 
v. Souder, ib. 199 (Dwarr. on Stat. 681). 

2. (Indictment on penal statute.) If a statute prohibit an act to be 
done, under a penalty certain, though no mention be made of 
indictment, the party may be indicted; but if another mode of 
recovery be prescribed, that must be pursued. The State v. 
Meyer, 1 Spears 305. 

SUBROGATION. (Surety for statute stay of execution.) One 
who becomes surety of a defendant in a judgment to entitle him 
to a stay of execution, and by reason of such liability afterwards 
pays the judgment, is not entitled to be substituted as plaintiff, and 
have priority to subsequent judgment creditors. Armstrong’s 
Appeal, 5 Watts & Serg. 352. 

2. (Operation of subrogation.) Subrogation, whether legal or con- 
ventional, invests the person in whose favour it takes place, with 
all the rights, actions, privileges, and mortgages of the creditor 
against his debtor. 

One who has paid the debt due to a plaintiff, and been expressly 
subrogated to his rights, may take out execution against the 
defendant. Such an express subrogation, is equivalent to an 
authority to use the plaintiff’s name in prosecuting the suit for the 
recovery of the debt. King v. Dwight, 3 Robinson (Louis.) 2. 

A surety for land who pays the price, has a right to be sub- 
stituted to the lien of the vendor on the land. If it be sold to several 
subpurchasers, they are to be charged rateably. 

The right of a surety who has paid the debt, to be substituted 
to the benefit of all liens or other securities held by the creditor, 
is established by the common as well as civil law. The creditor 
holds the lien in such cases as a trustee for the surety. Burk v. 
Chrisman, 3 B. Monroe 50, 51. 

SURETY. (Equality among co-sureties.) Where two persons 
engage in a common risk as sureties for a third, and one of them 
subsequently takes an indemnity from the principal debtor, it en- 
ures to the benefit of both. Gregory v. Murrell, 2 Iredell 233 
(4 Dev. 268). 
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' 2. (Contribution.) To a bill brought by one surety against his co- 

| surety for contribution, their common principal, or, if he be dead, 

his executor or administrator should be made a party defendant. 

| A surety has no right to call upon his co-surety in equity for 

contribution, without showing that he could not obtain satisfaction 
for the amount he has paid from their common principal. Rainey 
v. Yarborough, ib. 249. 

The right of contribution exists between co-sureties, when the 
principal is insolvent, and that, whether they are so by separate 
instruments or by the same instrument. 

Where sureties are liable by virtue of different and separate 
penal bonds, each set of sureties is liable in proportion to the 
amount of the penalties of the bonds respectively, Bell’s Admr, 
v. Jasper, ib. 597. 

TRESPASS. (Where injury results from plaintiff's own negli- 
gence.) A plaintiff in an action of trespass is not entitled to 
recover damages for an injury done to him which was the conse- 
quence of his own negligence as well as that of the defendant, 
Wynn vy. Allard, 5 Watts & Serg, 524. 

: TRUSTS. (Resulting from fraud.) Where a parol contract for 

the purchase of land has been carried on mald fide, there is a 

| resulting trust implied by law, and equity will decree a convey- 

ance according to the terms of the contract. M’Culloch v, 
Cowher, ib. 427. 

2. (Trust not barred by length of time.) In the case of an express, 
direct trust, confessedly open and unexecuted, no length of time 
will operate as a bar to a demand by the cestui que trust against 
the trustee. State v. M’Gowen, 2 Iredell 9 (2 Hawks 490; 4 ib. 
412; 2 ib. 486). 

3. (Purchaser at public sale when a trustee.) Where it appeared 
to the satisfaction of the court, that, at a sale of the plaintiff’s land 
by execution, the defendant agreed to purchase the land, and that 
the plaintiff might redeem it by paying the purchase money and 
interest, and in consequence of this agreement bidders were de- 
terred from bidding, and the land was sold greatly below its value: 
Held that the plaintiff had a right to redeem, by paying the defend- 
ant the purchase money and interest, and also such other sums as 
he might owe him on a general account. Turner vy. King, ib. 132, 

19* 
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On a bill alleging that the plaintiff’s negroes had been formerly 
sold at public auction, and purchased by the defendant under an 
agreement that the plaintiff might redeem them by repaying the 
purchase money and interest, and that in consequence of such 
agreement being known, the defendant was enabled to purchase at 
very inadequate prices, and praying that the plaintiff be permitted 
to redeem, the court cannot decree for the plaintiff, unless upon 
proof of a distinct agreement to redeem, or upon plain evidence of 
undue advantage taken of the plaintiff, or imposition on him. 

Mere proof of a friendly intention on the part of the defendant 
to favour the plaintiff by letting him have the use, upon advan- 
tageous terms, of such negroes as he might buy, or even of a pur- 
pose to let him have the negroes back, if he should be able in a 
reasonable time to repay the price given and the interest, will not 
entitle the plaintiff to a decree. 

A fair and full price given for property and no security taken 
for the sum thus advanced, strongly implies an absolute and not a 
redeemable purchase. Abernathy v. Hoke, ib. 157. 

. (Trustee cannot make a benefit to himself.) A trustee cannot, 
without the unequivocal assent of cestui que trust, act for his own 
benefit in a contract on the subject of the trust. 

If he extinguishes an incumbrance hanging over the property 
confided to his care out of his own funds, he can only claim to be 
reimbursed for his outlays in this respect. Boyd v. Hawkins, 
ib. 304. 

- (Possession of trustee never adverse to cestui que trust.) The 

possession of the trustee can never be deemed adverse to the cestut 

que trust, unless continued so long as to be evidence, or to create 

a presumption of satisfaction or abandonment. 

Where the same person, having possession, is a trustee for two 
different persons, claiming on opposing rights, neither can take 
advantage of the possession, merely as such, to bar the other, but 
the right of each, while the possession thus remains in the same 
trustee, must always depend upon the title. 

When a trustee delivers to a person, not having the right, the 
property he holds in trust, without consideration, in dereliction of 
his duty and in fraud of the known claim of the person having the 
right, the possession, thus acquired from the trustee, cannot be set 
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up to defeat the person really entitled to the property. Foscue v. 

Foscue, ib. 321 (3 Dev. 40). 

6. (Trust for payment of debts cannot be revoked.) There are some 
modern English cases, in which it has been held, that the maker 
of a deed of trust for the payment of debts may, under certain cir- 
cumstances, revoke the purposes declared in the deed and direct 
other dispositions of the property; but this doctrine has not yet 
been recognised in this state. Walker v. Crowder, ib. 479. - 

7. (When trusts will be executed.) A trust will be executed, unless 
the object of creating it would be defeated, as in the cases of trusts 
for married women, and to preserve contingent remainders, or 
where the trustee has some discretion to be exercised in relation 
to the estate, or the manner of applying the proceeds. 

It is not sufficient to prevent the estate from being executed, that 
there may be something for the trustee to do. Laurens’ Admrs. 
v. Jenney, 1 Spears 356. 

UNITED STATES. (Construction of act of congress—Alien 
may be enlisted.) A person of full age voluntarily enlisting in 

the army of the United States is not entitled to be discharged from 
the service upon the ground of his being an alien. The United 

States v. Cottingham, 1 Robinson (Virg.) 615. 

2. (Authentication of records.) The probate of a will is a judicial 
proceeding, and must be authenticated according to the act of con- 

gress of 26th May, 1790. 

| The certificate of the clerk of a court in another state, that the 
transcript “ is a true copy from the original filed in my office, as 
proven in open court, at the October term, 1841, and ordered by 
the court to be recorded,” is not such evidence of the testament 
having been duly proved, before a competent judge of the place 
where it was received, as will authorize its admission to probate 
and execution in this state. It does not show how the will was 
proved, nor what was the order of the court. Duly certified copies 
of the orders or decree in relation to the proof and recording of the 
will, should have accompanied the transcript of the latter. 

It is not enough that a clerk certify the result of the action of a 
court; he must make copies of what appears on the records, of 
which he is the keeper. Suecession of Bowles, 3 Robinson 
(Louis.) 33. 
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A power of attorney admitted to record in another state, is not 
“a record or judicial proceeding of any court,” within the mean- 
ing of the act of congress of 26th May, 1790. Reynolds v. Row- 
ley, ib. 201. 

A document, certified by the secretary of state of another state, 
under his hand and the great seal of the state, to be a correct copy 
of an act of the legislature, on file in his office as having been 
approved on a particular day, is sufficiently attested. Commercial 
Bank v. King, ib. 243. 

. (Pre-emption rights to settlers on public lands.) The act of con- 
gress of 29th May, 1830, granting pre-emption rights to settlers 
on the public lands, which provides, sect. 2, that ‘ where two or 
more persons are settled on the same quarter section, it may be 
divided between the two first actual settlers, if, by a north and 
south, or east and west line, the settlement or improvement of each 
can be included in a half-quarter section, and that in such case 
the settlers shall each be entitled to a pre-emption of eighty acres 
elsewhere in said land district,” is directory only. Its object is to 
give to each settler, first, the portion of land on which his improve- 
ments were made, and secondly, as nearly as possible, an equal 
quantity of land. Equality of value was not considered important. 
The direction of the line of division was of secondary consideration, 
and only intended to effect the principal object. 

Where the United States have sold, and given a patent for a 
tract ‘of land, the property is vested in the purchaser; and the laws 
of the state in which it is situated operate on it as on other property, 
except as to taxation, or other special exception; and in effecting 
a partition, such laws, and the contract of the parties, will, as in 
other cases, control. 

In ordering a partition between settlers on the same quarter 
section, holding as tenants in common, by purchase from the 
United States under the pre-emption law of the 29th of May, 1830, 
or between others holding under them, the provisions of that act 
will be considered as expressing the original intention of the par- 
ties as to the direction of the line of division, where the quarter 
section is a regular one; aliter, as to irregular or fractional sur- 
veys. Where lines drawn north and south, or east and west, 
would not give to each an equal quantity of land, as well as his 
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improvements, the line must be drawn in some other direction, or 
the land cannot be divided in kind. Downes v. Scott, ib. 84. 

Under the act of congress regulating pre-emptions, the register 
and receiver of the land office in the district in which the lands 
lie, have, alone, authority to decide upon the claims for pre-emp- 
tions; and proof must be made, to their satisfaction, of all the facts 
necessary to establish the applicant’s right to purchase by prefer- 
ence. 

The right to claim a pre-emption, conferred by act of congress, 
does not give the party entitled thereto, any title in or to the land, 
until he exhibits the necessary proof, and procures the adjudication 
of the register and receiver of the land district. 

In an action by one claiming land under a patent from the 
United States, against a party in possession who had made valuable 
improvements thereon, the latter will be entitled to claim the excess 
of the value thereof above the fruits received since the commence- 
ment of suit. Kellam v. Rippey, ib. 138. 

- (Original titles from the United States.) The commissioner 
of the general land office has no authority to vacate a patent already 
issued; but he may declare a certificate of purchase of lands, 
which the law has forbidden to be sold or disposed of, to be void. 

Whenever the question arises, whether the title to property, 
which belonged to the United States, has passed, it must be resolved 
by the laws of the United States. But where it has once passed, 
it becomes, like all other property in the state, subject to state 
legislation, so far as such legislation is consistent with the admission 
that the title has so passed. 

A patent from the United States for a portion of the public lands, 
is conclusive unless attacked on the ground of error or fraud; and 
the question of error or fraud, so far as it concerns a citizen of 
this state, must be determined by our laws. 

The moment a patent for public lands has passed the great seal, 
it is beyond the power of the officers of the United States. Lott 
v. Prudhomme, ib. 293. 

USAGE. (Upon what evidence usage may be established.) A par- 

ticular custom well established and understood, becomes a part of 

the law, and contracts made at the place where such custom pre- 
vails, are construed in reference to the custom, but the testimony 
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of a single individual is not enough to establish a usage of trade 
at a particular place, different from the usage which prevails at all 
other places.. Halwerson vy. Cole, 1 Spears 321. 

USURY. (Purchase of securities for money at a discount.) The 
purchase of notes at a discount of more than 6 per cent. is not 
usurious, and cash notes received in payment of money loaned at 
a discount greater than 6 per cent. is not usurious, though the 
assignor warrant the punctual payment thereof—but if such trans- 
action be not a sale in good faith, but to cover a loan, it may be 
usurious. Oldham v. Turner, 3 B. Monroe 68, 70. 

VENDOR AND VENDEE. (Effect of purchase subject to incum- 
brance.) An ancient deed is evidence where there is proof of the 
handwriting of the grantor and subscribing witness, who died 
many years ago. Urket v. Coryell, 5 Watts & Serg. 60. 

One who purchases expressly subject to an incumbrance, makes 
the debt due on the incumbrance his own debt as between him and 
the vendor. 

But that is not the case where there is no promise to pay the 
incumbrance, nor anything in the nature and circumstances of the 
transaction to imply it; but merely a transfer of incumbered pro- 
perty to creditors in consideration of their agreeing to release their 
debts. 

Therefore, where the plaintiff, being indebted to several persons, 

proposed to convey to them his house and lot subject to a mort- 
gage to a third person not party to the arrangement, in conside- 
ration of receiving from them a release of their debts, and the de- 
fendants agreed at the foot of a consolidated statement of his 
liabilities, to release their claims and take a conveyance to two of 
them “for the use of the above debt,” and he conveyed accord- 
ingly, held to be not a sale, but an ordinary assignment to trustees 
for the use of creditors, the plaintiff having still a resulting inte- 
rest in the surplus; and that the defendants were not liable to 
refund to him the amount he had been obliged to pay on account 
of the incumbrance. Blank v. German, ib. 36. 
. (Defect of titlh—Effect of acceptance of deed.) In an action on 
a bond for the purchase money of land conveyed by the plaintiff 
to the defendant, the defendant may give evidence to show that 
the plaintiff had no title to the land conveyed, unless the vendee 
was to take the title such as it was. 
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To rebut the presumption arising from acceptance of a deed and 
giving bond, the defendant must in such suit show the title posi- 
tively bad by proving a superior and indisputable title in another 
person asserting such title. 

But where the action is merely on a contract of purchase, it is 
sufficient for the defendant to show the title doubtful, unless he has 
agreed to take such title. 

Articles fully executed by paying part of the purchase money 
and giving bond, and conveyance made under them, have no bear- 
ing in a suit on such bond. 

Quere, how it would be in such suit if the defendant could show 
the land conveyed to be different from that contracted for. Dud- 
wick vy. Huntzinger, ib. 51. 


. (Measure of damages between vendor and vendee of personal 


property.) The value of the article at or about the time it is to 
be delivered, is the measure of damages in a suit by the vendee 
against the vendor for a breach of a contract of sale and delivery 
of personal chattels. 

And the rule is not different though the purchase money has 
been advanced by the vendee, where the suit is on the contract 
itself and not grounded on a rescision of the contract. * 

In the latter case the plaintiff may recover back the purchase 
money advanced, in a count for money ad and received. 

But if the vendee elects to rescind the contract, his resort on the 
guaranty given by the vendor is gone; and therefore a suit against 
the guarantor must necessarily be founded on the affirmance of 


the contract of sale. Smethurst v. Woolston, ib. 106 (3 Wheat. 
204; 1 Dyer 82-6). 


. (What is notice.) Vague information by one not interested in 


the land, is not notice to a purchaser that another claim exists. 
Miller v. Cresson, ib. 285. 

The possession of land is notice of every title under which the 
occupant claims it, unless he has put on record a title inconsistent 
with his possession. M’Culloch vy. Cowher, ib. 427. 


. (Principles upon which specific performance is decreed.) In 


contracts for the sale of land, a court of equity may leave a 
party to his action at law, where the vendor believed he could con- 


vey an estate when he agreed to sell it, but afterwards discovered 
that he had no title to it. 
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But where the vendor can make a title to a part, but not to all 
he has sold, the vendee, at his election, may compel him to convey 
the part to which he has a title, and to make a reasonable com- 
pensation or proportional deduction for the other part. 

Upon decreeing a conveyance of land, on the bill of the vendee 
in a contract of sale, the court is, perhaps, bound, according to the 
universal usage of the country and the understanding of the pro- 
fession, to direct the usual covenants of general warranty. 

If the conduct of the vendee in a contract of sale is not fair, but 
he attempts by raising frivolous objections to delay and weary out 
the vendor, wantonly insisting on unreasonable conditions and 
assurances, and thereby baffling the vendor and leaving him at a 
loss to know what to do or to depend on, a court of equity will 
give him no assistance. 

On a bill for specific performance, a court of equity never de- 


crees a collateral indemnity, not stipulated for, as a provision 


against a bad title, but it will see that the vendee is not compelled 
to take more land than the vendor can rightfully convey, and that 
he shall have a proper compensation for the deficiency. Henry 
v. Liles, 2 Iredell 407. 

- (Vendee not compellable to accept a doubtful title.) A vendee 
will not be compelled to accept a doubtful title; and the vendor 
cannot, therefore, recover in an action for the purchase money, 
when his title depends upon an act of the legislature, which autho- 
rizes him to sell and convey the estate in fee simple, in which, 
before the passage of the act, he had but a life estate. Bumber- 
ger v. Clippinger, 5 Watts & Serg. 311. 

- (Misrepresentation of occult quality.) A misrepresentation by a 
vendor of an occult quality in land, although it may be made in 
ignorance of the truth, and although the vendee agrees to run the 
risk of this, is, in an action to recover specific performance of the 
contract of sale, a decisive objection to the plaintiff’s recovery. 
Fisher v. Worrall, ib. 478 (3 Ves. 168; 1 Vern. 227; 1 Bro. C. 
C. 95, 440; 1 Simons 13, 63; 3 Bro. P. C. 326; 2 Ball & Beaty 
62; 2 Eq. Ca. Abr. 688; 3 Atk. 382; 3 Mer. 704; Prec. in Ch. 
538; 2 Bro. P. C. 535). 

A vendee who knows there is a gold mine on the land for which 
he is contracting, is not compelled to disclose that fact to the ven- 

















DIGEST OF AMERICAN CASES. 229 





dor: But, if he is interrogated as to his knowledge of a mine, and 
denies the knowledge of which he is possessed, this denial will ° 
make the transaction fraudulent. Smith v. Beatty, 2 Iredell 456. 

8. (Time when essential.) Upon a contract of sale reserving to the 
vendee the right to rescind within a given time and be relieved 
from the purchase money, after the time has elapsed the sale has 
become absolute, and the vendee liable for the purchase money; 
and it is error to submit to the jury whether the sale was rescinded 
by the parties after the time had elapsed, when there was no evi- 
dence of the fact. Wilson v. Davis, 5 Watts & Serg. 521. 

9. (Lapse of time a bar to specific execution.) Where a purchaser | 
of a tract of land has not for nine years paid any part of the pur- 
chase money, which by the terms of the contract was to have been 
paid immediately, nor has made any effort nor taken any step to 
perform his part of the engagement, he will not be entitled, in 
equity, to a specific performance of the contract by the other 
party. Deaver v. Parker, 2 Iredell 40. 

Where upon a bill to enforce the specific execution of a con- 
tract for the conveyance of land, it appeared that the contract was 
of long standing, that the plaintiff had not performed the acts 

which constituted the consideration for the contract, and at one 

time seemed to have abandoned it, the bill was dismissed with 
costs. 
Nothing less than good faith and reasonable diligence will en 
title a party to the peculiar relief afforded by a court of equity in 
enforcing the specific execution of a contract. M’Galliard v. 

| Aikin, ib. 186. 

10. (Specific execution of part.) Where one, who contracts to sell 
a piece of land to another, cannot make a legal title to the whole, 
his vendee may insist upon a specific execution of the contract, so 
far as the vendor can execute it. 

And the vendee must pay the vendor, for the part for which a 

good title is conveyed, the value of such part, proportioned to the 
price which was to have been paid for the whole—and not merely 
in proportion to the number of acres. Jacobs v. Locke, ib. 286. 

11. (Principles upon which equity will decree specific perform- 
ance.) Possession of land is prima facie evidence of a title in 
fee, and is notice to one, who is treating for the fee with a person 
VOL. III. 20 
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out of possession, of the nature of the title of the tenant. It should 
put him upon inquiry. Henry v. Liles, ib. 407. 

Ordinarily a court of equity will not compel’a vendee to accept 
even a doubtful title, though protected by covenants from the ven- 
dor, unless he has agreed to take the title at his own risk. 

But where the conduct of the vendee satisfies the court that he 
has intentionally renounced his right to the judgment of the court 
upon the title, and, for some reason of his own, has chosen to take 
a conveyance without examination of the title, though he has had 
full opportunity to make such examination, the court will decree 
a performance on his part without inquiring into the title. 

This matter of waiver or renunciation is not a conclusion of law 
from any particular incident, but is a conclusion of fact, deducible 
from all the acts of the parties, as evidence of the intention of the 
purchaser in acting as he did. Crawley v. Timberlake, ib. 460. 

12. (Sale by the acre.) Where there is a sale of land by the acre, 
a right of surveying exists whether expressly reserved or not, and 
if no time is limited for making the election to survey, it may be 
done at any time before the whole business is closed between the 
parties. Crawford v. M’Daniel, 1 Robinson (Virg.) 448 (4 
Munf. 332; Gilm. 170). 

WAY. (What will be a dedication to the public.) A dedication of 
property as a highway need not always be plenary; it may be 
partial where the circumstances distinctly show it was so intended. 

A space left open in private property bordering on a highway 
for the accommodation, not of the public, but of the owner, is not 
thereby dedicated to public use, but may be resumed at pleasure. 
Gowen v. The Philadelphia Exchange Co., 5 Watts & Serg, 141 

(2 Stra. 909; 11 East 375, note; 2 Maule & Selwyn 264; 1 

Camp. 262, note; 7 B. & C. 275; 5 Taunt. 127; 8 Adolph. & 
E. 99). 

2. (Action for injury from defect of highway.) An action on the 
case will lie against a township to recover damages for an injury 
sustained by reason of the negligence of the supervisors to keep 

the road in repair. Dean v. New Milford Township, ib. 545 
(2 T. R. 671 ; 15 Johns. 253 ; Cowp. 86). 

WILLS. (What is after-acquired property.) Ground rents re- 
served in a conveyance by the testator after the date of his will 
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are considered as property newly acquired after such date. Mul- 
lock vy. Souder, ib. 198 (1 Whart. 246). 

. (Construction of.) Where a testator by his will gives to each of 
his heirs and distributees a certain portion of his estate, “and no 
more,” these words will not of themselves exclude the heirs and 
next of kin from other portions of the estate, not effectually given 
away to some other person, for as to such portions they take by 
law, independent of, and even against, the intent of the testator. 
Yet such words of exclusion may have an important bearing in the 
construction of other devises in the will, so as to prevent any res- 
triction on the terms of another clause, whereby an intestacy pro 
tanto might be produced. Atkins v. Kron, 2 Iredell 58. 

A. by his last will, after making several bequests, devised as 
follows: ‘* The balance of my estate | dispose of as follows: | 
wish my wife, Marietta, to have the use of the same during her 
life or widowhood. If she marries, then I give her the one-half of 
this balance of my estate, to her and her heirs, the other half to 
my child or children living at my death. If my child or children 
should die before they arrive at the age of twenty-one or marriage 
then I give their estate to my wife for life, remainder to my father 
for life, remainder to my mother for life, remainder to the sur- 
vivor in fee simple. For it will be seen that they, my children, 
will have some estate in possession on the marriage of my wile. 
Should my child or children either arrive at the age of twenty-one 

‘or be married, then I will that the one-half of my estate before 
given them, be immediately delivered to them, their heirs and as- 
signs.” A. died, leaving his wife and two children surviving him. 
His widow married, and then one of his children died intestate, 
under age, and unmarried. Held, that the deceased child took, on 
the marriage of its mother, a vested interest in the share of the 
estate devised to it, subject to the ulterior contingent remainders ; 
and that, upon its death, that portion of the estate, which was 
realty, descended to the surviving child, and that portion which 
was personalty, was to be equally divided between the mother and 
the surviving child, in both cases subject to the ulterior contingent 
remainders. Held further, that there were no cross-remainders by 
implication between the children, and that the remainders over to 
the wife &c. could only take effect on the death of both the chil- 
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dren, under age and unmarried. Picot v. Armistead, ib. 226 (2 

Hawks’ Rep. 117, cited and disapproved). 

- (The word “ heirs” applied to personalty means distributees.) 

A testator directs that two negroes be sold, “and the proceeds 

equally divided between my legal heirs.” Held, that in this case, 

the word heirs means those entitled to distribution of the personal 
estate, and therefore includes the widow of the testator, and also 
the children of a daughter, who had died in the lifetime of the tes- 
tator. If the bequest had been to the “ heirs” simply, they would 
have taken in the proportion prescribed by the statute of distribu- 
tions; but as the testator directs the property “to be equally 
divided” among them, the division must be per capita, the children 
of the deceased daughter, taking each an equal share with the 
children of the testator. Freeman v. Knight, ib. 72 (4 Hawks 

393). 

- (Estate tail— What words will create.) A. devised as follows : 

“I lend to my daughter P. J. one negro girl named Mary, her life, 

and after her death, to be equally divided among the heirs of her 

body forever.” Held, that these words, if applied to real estate, 
would have created an estate tail at common law, and that where 
words in a will would create an estate tail in land at common law, 
they carry the absolute estate in a bequest of chattels. Bradley 

v. Jones, ib. 245. 

. (Construction of residuary bequest.) A residuary clause in a 
will of “All the balance of my estate, that is not given, to be sold; 
and the money arising from the sale I give to A. B.” &c. does not 
include the specie and bank notes in possession of the testator at 
the time of his death. Jb. 

. (What is included in a bequest of moveables.) A bequest of 
moveable property or moveables, when there is nothing in the will 
to restrict the meaning of those terms, includes slaves and every 
other species of personal property. Whitehurst v. Harker, 
ib. 292. 

. (Construction—Advancemeut— Conversion.) A. by his will de- 

vised among other things as follows: “I devise that my lands, 

known by the name of the Lee and Dorch places and Stephen 

Brown place, and all the rest of my lands not disposed of, be sold 

or rented at the discretion of my executors to the best advantage 
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of the heirs, and to be disposed of at the will of my executors, and 
the proceeds of the same and my money, notes and crop and stock 
to be disposed of as the law directs.” Held, that under this clause 
the personal property was to be divided among such persons, and 
in such proportions, as the statute of distributions would have pre- 
scribed, if the decedent had died intestate as to this property, but, 
as the property is taken under a devise in the will, advaneements 
are not to be brought into hotchpot. 

Held also, that the real estate was not directed by this clause to 
be converted out and out into personalty, and that it is devised to 
those, who would have been the heirs at law of the testator, if he 
had died intestate; and that here also no advancements were to be 
brought into hotchpot. Brown v. Brown, ib. 309 (2 Ired. Eq. 
Rep. 76; 4 Hawks 393; 2 Car. L. Rep. 598). 

8. (Execution of will of personalty.) By the ecclesiastical law of 
England, and under our law before the act of 1840, a paper writ- 
ing purporting to be the last will of a decedent, which it was 
proved he declared to contain his wishes as to the disposition of 
his property, but which he was prevented from either signing, 
publishing, or having attested by the sudden visitation of God, was 
a good will as to personalty. 

And though some short time may elapse between the period, 
when it was in his power to have executed formally such paper 
writing, and that when he was incapacitated by the visitation of 
Providence, yet if such delay proceeded merely from convenience 
and not from any hesitancy as to the dispositions he wished to 
make, or any desire to make changes therein, the paper writing is 
a good will. Gaskins v. Gaskins, 3 Iredell 158. 

9. (Evidence of cancellation.) When a will is found among a de- 
ceased person’s papers, immediately after his death, in a mutilated 
condition, the presumption of law is, that the act of mutilation was 
done by him in his lifetime, and for the purpose of revocation. 

The same presumption arises, where the repository of the will 
was equally accessible to a stranger and to the deceased in the 
lifetime of the latter. 

But no such presumption arises, but rather the contrary is to be 
inferred, when the will is not found mutilated until two days after 

20* 
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the death of the iestator—when in the meantime it has been under 
the control or in the custody of one interested to defeat it, and who 
refused, when it was first demanded, to produce it, and did not i 
then allege that the will was mutilated. Bennet vy. Sherrod, ib. 
303. t 
10. (What amounts to a revocation.) Although a testator has direct- 
ed his will to be destroyed, and believes that it has been destroyed 
as requested, yet if it be not in fact destroyed, such direction and 
belief will not operate as a revocation of the will, even in relation 
to the personal estate. Malone’s Adm’r. v. Hobbs, 1 Robinson 
(Virg.) 347. 
11. ( Attestation.) The words, “in presence of the testator,” in the 
acts of the legislature in reference to the execution of wills, must 
be literally construed; 5 Stat. at Large, p. 106; 6 Id. 239. 
Where the witnesses to a will, after seeing the testator sign, 
withdrew into an adjoining room for the purpose of signing their 
names more conveniently, but out of the testator’s eyesight, as he 
lay or stood at the moment of their signing: Held not to be a 





good attestation within the meaning of the acts. f 
The testator need not actually see the witnesses sign the will, 
yet they must have been in a position to let him see their subscrib- $ 


ing; which means that they must not withdraw themselves from 
the continued observance of his senses, although the testator may, 
himse!{, refrain from using such senses. Reynolds vy. Reynolds, 
1 Spears 253. 

12. (Codicil well executed cures defects in the execution of the | 
will.) A codicil duly executed and attached or referring to a paper, 
which before never was duly signed and published and attested as 
a will, will have the effect of giving operation to the whole as one 
will. Beall v. Cunningham, 3 B. Monroe 393. 

13. (Construction—Absolute power of disposition vests the entire 
estate.) ‘The testator, in his will, provided, “First, | give and 
bequeath to my beloved wife, S. C., the use, during her life, of all 
my plate and household goods, also all my personal property and 
real estate, except as is hereafter excepted.” Then made pecu- 
niary bequests to seven different persons, to be paid by his execu- 
trix. Then says, “1 give and bequeath to my wile, S. C., the 
sum of $150, to be paid, if she thinks proper, $50 to my niece, A. 
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R., and $100 to my nephew, B. R., otherwise it is to be disposed 
of as may best suit her.” Next. “I give and bequeath, after the 
decease of my wife, all my property, if any remains, to my bro- 
thers and sisters and her brothers and sisters, to be divided equally 
t between them.” Then—* It is my desire that my executrix sell 
my farm, either at public auction or at private sale.” And made 
his wife executrix. It was held, that by the will, the widow had 
the absolute right to dispose of the entire property, for her own 
use and benefit, subject only to the payment of debts and legacies. 

Ramsdell vy. Ramsdell, 21 Maine 288. . 
WITNESS. (Release of interest when good.) A release under 
seal to an interested witness imports a sufficient consideration to 
make it valid; but if without seal, and no consideration is expressed 
or proved, it must be regarded as without consideration, and 
| insufficient. Schuylkill Navigation Co., v. Harris, 5 Watts & 

Serg. 28. 

2. (Competency of master and men on board boat in action by the 
owner.) Ina suit against a canal company to recover damages 


f for an injury to the plaintiff's boat, occasioned by the misconduct 
of one of the defendants’ lock-keepers, the master of the boat is 
$ not a witness for the plaintiff, without a release, where it is al- 


leged the injury arose from the master’s mismanagement. Jb. 
3. (Administrator when competent.) An administrator who volun- 
tarily pays money on account of a claim against the estate which 
he represents, is not thereby rendered an incompetent witness in 
an issue between the claimant and another creditor of the estate to 
try the validity of the claim. Christman v. Siegfried, ib. 400. 
4. (When plaintiff? who has assigned is competent.) ‘The nominal 
plaintiff in a suit brought for the use of another, who had assigned 
the cause of action before suit brought, is an incompetent witness 
to rebut a defence to the original cause of action, unless he be first 
released by the assignee from the implied warranty which arises 
in all cases of assignment for a valuable consideration, that the 

’ debt is due. Ludwig v. Meyre, ib. 435. . 

An assignment of a cause of action, which is merely colourable, 
shall net devest the title of the plaintiff so as to make him a com- 
petent witness; whatever its legal effect between the parties may 
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be; and every assignment is to be deemed colourable, when no 
other motive for it can be made to appear. Post v. Avery, ib. 509. 

5. (How a witness is to be discredited.) A witness, who is intro- 
duced for the purpose of discrediting another witness in the cause, 
must profess to know the general reputation of the witness sought 
to be discredited, before he can be heard to speak of his own 
opinion or of the opinions of others, as to the reliance to be placed 
on the testimony of the impeached witness. State v. Parks, 3 
Iredell 296 (2 Dev. 209; 1 Dev. & Bat. 62). 

6. (Accomplice no right to pardon upon becoming a witness.) 
Though a particeps criminis, called as a witness for the com- 
monwealth on the trial of his accomplice, voluntarily give evidence, 
and fully, candidly and impartially disclose all the circumstances 
attending the transaction, as well those which involve his own 
guilt as those which involve the guilt of others, he will yet have 
no right to a pardon for his own guilt, and therefore no right to 
demand a continuance of his cause until he can have an oppor- 
tunity to apply to the executive for such pardon. The Common- 
wealth vy. Dabney, 1 Robinson (Virg.) 696. 

7. (Where witness may be confirmed though not impeached.) 
Where a witness is illiterate, or his statements appear extraordi- 
nary, evidence may be introduced to sustain his testimony, by 
showing that he made the same statements at the time of the trans- 
action, though no attempt had been made to impeach his evidence 
or character. Pilié v. Kenner, 2 Robinson (Louis.) 95. 

8. (Where his testimony will criminate witness.) In an action 
brought by the bearer of a promissory note against the maker, 
the payee, relied on as a witness to impeach the consideration, is 
not bound to answer a question which, in his own judgment, might 
expose him to a prosecution for a crime or misdemeanor. 

The witness, (with the instruction of the court, when necessary,) 
must decide whether his answer will tend to criminate him; and 
his decision is upon oath, and at the péril of perjury. Poole v. 
Perritt, 1 Spears 128. 

9. (Infant when a good witness.) A child of any age, capable of 
distinguishing between good and evil, may be examined on oath ; 
and the credit due to his statements, is to be submitted to the con- 
sideration of the jury, who should regard the age, the understand- 
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ing, and the sense of accountability for moral conduct, in coming 
to their conclusion. 

A preliminary examination of a child under fourteen years of 
age, prior to his testifying to the jury, is only necessary to satisfy 
the presiding judge, that he may testify ; and if the judge is satis- 
fied of the propriety of admitting the witness, it is sufficient for 
that purpose. The State v. Whittier, 21 Maine 341. 
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CRITICAL NOTICES. 


1.—A Lecture on the Law of Representations in Marine Insu- 
rance, with notes and illustrations; and a preliminary Lecture 
on the question whether Marine Insurance was known to the An- 
cients. By Joun Durer LL. D., Counsellor at Law. New York: 
John S. Voorhies. 1844. pp. 239. 


Tue distinguished author of this little publication is engaged, as he 
informs us in the preface, in preparing an extensive work on marine 
insurance. The Lecture now presented to the public forms the seventh 
in order, and as the views contained differ widely from those of for- 
mer elementary writers, before finally adopting them, “ the author is 
desirous to submit them to the critical judgment of the profession in 
England as well as in the United States. He is also desirous to have 
the judgment of the profession on the general plan of his intended 
work, which is meant to embrace a wider range of research, a fuller 
discussion of principles, and a more thorough and critical analysis of 
the adjudged cases, than have been hitherto attempted. Of this plan 
and of the mode of its probable execution, he is willing that the Lec- 
ture now published, with its notes and illustrations, shall be regarded _ 
not merely as a sufficient but as a favourable specimen.” 

The student will perhaps at first be disposed to complain of the 
notes, as forming too heavy a proportion of the work. The Lecture 
is composed of but thirty-seven pages, while the notes to it, though 
in a much smaller type, occupy one hundred and thirty-nine. We 
are not sure, however, that the plan in this respect is not to be com- 
mended. The notes are too valuable to the professional man to be 
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omitted, and the full and particular examination of the authorities 
would embarrass the text. A recollection of some early studies has 
convinced us of the utility of affording to the student an easy oppor- 
tunity of examining the cases upon which the text principle is 
founded. He thereby sees at once its practical application and bear- 
ing, and it is more permanently impressed upon his memory. Few 
students take the trouble to search the cases cited by the author in 
support of his positions, and indeed their progress would be too slow 
were they required to do so. Very ofien the facts and judgment 
applicable to the point in question are complicated in the report book 
with other matters, and questions of pleading and evidence mixed up 
with it. On the whole then to the plan, as far as form and manner 
is concerned, we give our humble but hearty approbation. 

The style is terse, nervous, and perspicuous, avoiding what a lec- 
turer is too apt to fall into, even in the discussion of legal subjects— 
the affectation of eloquence. Yet this clear logical manner of hand- 
ling questions of this character is more truly eloquent than ornament 
and declamation could,make it. The remark of Dr. Blair in refer- 
ence to philosophical writing, should never be lost sight of by the 
author of a legal treatise. ‘He must take great care,” says he, 
“that all his ornaments be of the chastest kind, never partaking of 
the florid or the tumid; which is so unpardonable in a professed phi- 
losopher, that it is much better for him to err on the side of naked 
simplicity, than on that of too much ornament.” Mr. Duer seems 
to have been duly impressed with this opinion, for he apologizes in 
an instance where no apology certainly was needed, for an apparent 
dereliction of it. After showing that “ in investigating the true prin- 
ciples of marine insurance, and in seeking to discover the rules by 
which particular questions arising under it are to be determined, we 
are not restricted to our own statutes, or the decisions of our own 
tribunals or of other courts of common law,” he adds: * Our re- 
searches to be satisfactory must take a wider range. It is in a larger 
field, clothed with a brighter atmosphere (shall I be pardoned for 
adding?) that we are privileged to expatiate, ‘ Largior hic campus 
ether vestit.’” 

The Introductory Lecture is occupied, as the title indicates, in the 
discussion of the question whether marine insurance was known to 
the ancients. It is undoubtedly a question as well of doubt as of 
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considerable interest, and is handled by Mr. Duer with great inge- 
nuity and force of reasoning. After an attentive consideration of his 
arguments, we adhere however to the commonly received opinion 
upon this subject. It is urged very strongly from the great extent 
of ancient commerce, that such a contract is to be necessarily inferred 
as indispensable to its existence. ‘“ We are assured by the elder 
Pliny, that the annual profits of the commerce of Egypt alone 
amounted to a sum, which reduced to our own currency, exceeds 
one hundred and thirty millions. That is a sum exceeding the 
annual value of the whole exports of the United States.” Though 
this be true, it is not to be lost sight of, that the comparative value 
of money with other merchandise was much less among the ancients 
than with us. We are not to measure the extent of their commerce 
simply by its market value then estimated in our money. “ The rich 
productions and fabrics of the east, of Arabia, Persia, and India, 
imported into Egypt by the Red Sea, and transported by camels 
across the deserts,” were of the costliest character, and a traffic even 
to the extent assumed might have been carried on without very many 
ships or very many voyages. 

The silence of the codes, pandects, and legal writers is ingeniously 
accounted for, principally by the observation that it is probable that 
full provisions upon the subject were contained in the Rhodean laws, 
whose authority is recognised by the celebrated edict of Antoninus 
Pius, following.a prior decision of the emperor Augustus. ‘ Domine 
imperator Antonine, naufragium in Italia facientes, direpti sumus 
a publicanis Cyclades insulas habitantibus. Respondit Antoninus 
Eudemoni. Ego quidem mundi Dominus, lex autem maris: lege 
id Rhodia, que de rebus nauticis prescripta est, judicetur, quatenus 
nulla nostrarum legum adversatur. Hoc idem Divus quoque Au- 
gustus judicavit.” 

This might account perhaps for an omission to enter into the 
details of the principles governing the contract, but certainly not for 
their total silence as to the contract itself. Certainly “ the contracts 
of bottomry and respondentia, the loan of money on a vessel or cargo 
to be repaid only in the event of its safe arrival, in which the lender 
therefore is plainly an insurer to the extent of his advance,” were as 
likely to be the subject of minute regulation in the Rhodian code as 
the contract of insurance. Yet the titles “de nautico fenore,” and 
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“de usuris,” which embrace these contracts, *“ are among the most 
ample and instructive in the Roman law.” Why then was marine 
insurance so studiously omitted? We have said that the silence of 
the institute, code, and pandects, and the constitutions of the emperors 
who succeeded Justinian is total, and this our author concedes. An 
oceasional reference to something which can be tortured into the 
shape of a marine insurance, to be found in the pages of Livy, Sue- 
tonius, or Cicero, by no means impairs the force of this remark. In 
truth, the contract of indemnity against loss, though invaluable to 
commerce, is not so simple and inevitable a consequence of the 
introduction of commerce as may be supposed, easy and simple as it 
appears, now that it has been discovered and so extensively applied. 
To be profitable as a business it must be extensively followed, in order 
that the amount of premiums received should more than compensate 
probable losses. And in answer to the suggestion of our author, that 
the reason why bottomry and respondentia figure so largely in the 
Roman code was, that the capitalists of Rome employed their money 
in marine usury, may it not with equal force be asked, where else 
than among those same rich moneyed men of Rome was to be found 
the large capital necessary to be invested in insurance as a business? 
Unless carried on extensively as a business, it cannot be profitably 
carried on at all. The contract of indemnity against fire, in so large 
a city as imperial Rome, and so exposed to the devastations of this 
devouring element, according to the well known lines of Juvenal, 
“ Vivendum est illic, ubi nulla incendia, nulli 


Nocte metus: jam poscit aquam, jam frivola transfert 
Ucalegon ; tabulata tibi jam tertia fumant:” 


would seem as natural as marine insurance. Yet we believe no trace 
of it exists. 

Among the Athenians, also a people almost exclusively commercial 
and highly refined, though they too seem to have had marine loans 
and usury,! we find no trace of marine insurance. 

While thus expressing, and necessarily very briefly, our views 
upon this question, we of course must be understood as not in the 
least meaning to detract from the merit of Mr. Duer’s Introductory 
Lecture. It is rich in valuable information; and the view which he 


* Demosth. in Phorm. et in Lacrit. 
VOL, III. 21 
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has taken of the subject has led him to do what he otherwise would . 
not have done, presented many interesting facts and reflections upon 
the antiquities of his subject. 

We now approach the main lecture, in regard to which we shall 
be able to do little more than present some of those points upon 
which the writer differs from preceding elementary works. 

The main difficulty in regard to representations appears to be, to 
reconcile the doctrine with the rule of evidence which excludes oral 
communications, whose tendency is to alter, impair, or extend the 
words of the written contract. Would it not be as well at once to 
cut this Gordian knot, instead of attempting to disentangle it? “ All 
the writers who have treated of the contract of insurance agree,” 
says chancellor Kent,* “ that it is eminently a contract of good faith, 
which is peculiarly enjoined upon the insured, as he possesses an 
entire knowledge of all those circumstances which combine to form 
the contract, and is bound to communicate the facts and objects 
which are to determine the will of the insurer.” If a misrepresenta- 
tion be by fraudulent design, it avoids the policy without reference to 
its materiality, if by mistake or oversight, it does not produce such 
effect unless material to the risk and untrue in substance. A full 
communication of the truth, or what is believed to be the truth, on the 
part of the assured, resulting from the peculiar advantages of his 
position, being essential to the contract, why should technical rules be 
resorted to, to break the force in any case of the main and governing 
principle of the contract? The instrument is at best an informal one, 
generally in part printed. ‘“ The evidence,” says Mr. Duer, “ is to 
be received in all cases where the terms of the representation do not 
plainly contradict those of the policy. That such is the rule where 
fraud is alleged is not denied, but I mean that this is the universal 
rule, and that to abandon it would involve the subject in hopeless 
perplexity: I am unable to conceive that any other intelligible and 
consistent rule, that is, consistent with the actual decisions, can be 
substituted. When the representation is so directly repugnant to the 
terms of the policy, that they cannot stand together and effect be 
given to both, the evidence must of necessity be rejected. The pre- 
sumption is irresistible, that the representation was abandoned and 


73 Com, 282. 
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the contract framed on a different basis, and to admit the proof would 
render the whole contract void for uncertainty; but the proof is to be 
allowed in all cases where a consistent interpretation can be given.” 

Mr. Marshall’s definition of a representation is, that it is “a col- 
lateral statement, either by writing not inserted in the policy or by 
parol, of such facts or circumstances relative to the proposed adven- 
ture as are necessary to be communicated to the underwriters, to 
enable them to form a just estimate of the risks.” 

Our author’s objections to this definition are, that it is not essential 
that it should be made by parol or by a writing not inserted in the 
policy, that it is not universally true that it is a collateral statement, 
and is not confined to facts necessary to be communicated to the 
underwriter. These objections are well sustained, and the substitute 
proposed more accurate and supported by the authorities, especially 
the later ones. “A representation is a statement of facts, circum- 
stances, or information tending to increase or diminish the risks as 
they would otherwise be considered, made prior to the execution of 
the policy by the assured or his agent to the insurer, in order to guide 
his judgment in forming a just estimate of the risks he is desired to 
assume.” 

Representations relate, either 1. to facts, 2. to the information, or 
3. to the intentions, expectation, or belief of the assured. 

Under the first head representations are classed as affirmative, 
when they assert the past or present existence of the facts to which 
they relate; as promissory, when they stipulate that the specified 
event will happen or be performed. 

The ninth note is devoted to a very elaborate examination of the 
opinion of Mr. chancellor Walworth, delivered in the court of errors 
of New York, in Alston v. Mechanics’ Ins. Co.,! which is sustained 
by the decision of the supreme court of Massachusetts, in the case of 
Bryant v. Ocean Ins. Co.2 That opinion asserts the doctrine, that a 
representation of a future event or fact is never to be construed as pro- 
missory, but as expressing merely the intentions or belief of the party 
at the time of making it, and consequently avoiding the policy only 
when fraudulent. Without the time to enter upon an independent 
examination of the question, we must confess that the reasoning and 


4 Hill 330. * 22 Pick. 200, 
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authorities adduced in the note appear to us entirely convincing. 
They show that a representation of a future fact, made in positive 
terms by a person having power to control the event, imposes the 
duty of performance, and that a different doctrine rests principally 
upon the fundamental error of the elementary writers, in holding 
that it is essential to a representation that it should be collateral and 
no part of the contract. 

We intended in setting out, to present our readers with a full ana- 
lysis of the work, but finding it will run beyond our allotted limits, 
we must content ourselves with recommending to them the careful 
examination and study of it, and with expressing our gratification 
that one so highly gifted has not been unmindful of the debt due to 
the profession, and that a niche in the temple of American legal 
literature is to be reserved for Duer, by the side of Kent and Story. 


2.—Reports of Cases argued and determined in the Superior 
Court of Judicature of New Hampshire. Volume X. Concord: 
Published by Asa M’Farland. 1843. 


We have arisen from the careful perusal of this volume most 
favourably impressed with the learning and judgment of the Superior 
Court of New Hampshire. The opinions of chief justice Parker are 
characterized by evident thoroughness of research, without any 
affected show of it, and by the most laudable determination to ad- 
here to the landmarks of the science. Some of the decisions of the 
court reported in this volume are of general interest, and of the 
utmost importance. In Chase v. Blodgett, for example, it is decided 
that while a conviction of a crime in another state is not admissible 
in evidence for the purpose of impeaching the credit of a witness, 
yet such a conviction of a crime which by the laws of that state dis- 
qualifies the party from being heard as a witness, and which if com- 
mitted within the state where the witness is offered, would have 
operated as a disqualification, is sufficient to exclude him from testi- 
fying. In Brewster v. Hough, the power of the legislature to grant 
away the rights of eminent domain and taxation is adverted to; and 
while the cause was decided upon another point, the inclination of 
the chief justice manifestly leans against the power. Davis’ Admi- 
nistrator v. Lane, offers a learned, elaborate, and sound exposition 
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of the effect of the insanity of the principal upon the power of an 
agent; and it is held that the authority of an agent, where the agency 
is revocable, ceases or is suspended by the insanity of the principal 
or his incapacity to exercise any volition upon the subject-matter of 
the agency, in consequence of an entire loss of mental power, but 
that this principle does not apply where the power is coupled with 
an interest se that it can be exercised in the name of the agent. 
“An authority to do an act,” says c. j. Parker, “ for and in the name of 
another, pre-supposes a power in the individual to do the act himself, 
if present. The act to be done is not the act of the agent, but the act 
of the principal; and the agent can do no-act in the name of the prin- 
cipal which the principal might not himself do, if he were personally 
present. The principal is present by his representative, and the 
making or execution of the contract, or acknowledgment of a deed, 
is his act, or acknowledgment. 

** But it would be preposterous, where the power is in its nature 
revocable, to hold that the principal was, in contemplation of law, 
present, making a contract, or acknowledging a deed, when he was 
in fact lying insensible upon his death bed, and this fact well known 
to those who undertook to act with and for him. The act done by 
the agent, under a revocable power, implies the existence of volition 
on the part of the principal. He makes the contract—he does the 
act. It is done through the more active instrumentality of another, 
but the latter represents his person, and uses his name. 

** Farther—Upon the constitution of an agent or attorney to act 
for another, where the authority is not coupled with an interest, and 
not irrevocable, there exists, at all times, a right of supervision in the 
principal, and power to terminate the authority of the agent at the 
pleasure of the principal. The law secures to the principal the right 
of judging how long he will be represented by the agent, and suffer 
him to act in his name. So long as, having the power, he does not 
exercise the will to revoke, the authority continues. 

When, then, an act of Providence deprives the principal of the 
power to exercise any judgment or will on the subject, the authority 
of the agent to act should thereby be suspended for the time being; 
otherwise the right of the agent would be continued beyond the period 
when all evidence that the principal chose to continue the authority 
had ceased; for after the principal was deprived of the power to 

21* 
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exercise any will upon the subject, there could be no assent, or 
acquiescence, or evidence of any kind to show that he consented 
that the agency should continue to exist. And, moreover, a con- 
firmed insanity would render wholly irrevocable an authority, which, 
by the original nature of its constitution, it was to be in the power 
of the principal at any time to revoke. 

It is for these reasons that we are of opinion that the insanity of 
the principal, or his incapacity to exercise any volition upon the 
subject, by reason of an entire loss of mental power, operates as a 
revocation, or suspension for the time being, of the authority of an 
agent acting under a revocable power. If, on the recovery of the 
principal, he manifests no will to terminate the authority, it may be 
considered as a mere suspension. And his assent to acts done 
during the suspension may be inferred from his forbearing to express 
dissent when they came to his knowledge. 1 Livermore on Agency 
300, Cairnes v. Bloecker.” 

We might refer to other decisions of equal interest. 

The cases are prepared with great care and judgment, and the 
syllabus presents an accurate and succinct enunciation of the leading 
legal principles established by the decision. We take occasion to 
dissent in toto from the position which has been gravely put forth, that 
the syllabus should contain an abstract of the facts of the case, and 
an abridgment of the reasoning of the court by which they arrive at 
legal conclusions upon which the judgment is based. Those conclu- 
sions should alone appear like the enunciation of a theorem in Euclid’s 
elements, to be followed in the case by their practical demonstration. 

We may add, that the typographical execution of the work before 
us, is highly creditable to the publisher. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


A Dictionary of the Norman or old French language; collected 
from such Acts of Parliament, Parliament Rolls, Journals, Acts of 
State, Records, Law Books, Antient Historians, and Manuscripts, as 
relate to this nation, calculated to illustrate the rights and customs 
of former ages, the forms of laws and jurisprudence, the names of 
dignities and offices, of persons and places; and to render the reading 
of those records, books and manuscripts, which are written in that 
language, more easy ; as well as to restore the true sense and mean- 
ing of many words, hitherto deemed quite obscure or mistranslated. 
By Robert Kelham, of Lincolns Inn. Multa ignoramus que non 
laterent, si veterum Lectio nobis esset familiaris.—Macrostvs. 
Philadelphia: T. & J. W. Johnson. 1843. 

This is also appended to the 2d volume of Bouvier’s Law Dic- 
tionary. 

A Treatise on the Law of Usury; to which are added, the Statutes 
of the several States relating to Interest now in force: together with 
a Digest of all the Decisions, and an Index to the Reported Adjudi- 
cations from the Statute of Henry VIII. to the present time. By J. 
W. Blydenburgh, Counsellor at Law. New York: John S. Voor- 
hies. 1844. 

A Lecture on the Law of Representations in Marine Insurance, 
with Notes and Illustrations; and a Preliminary Lecture on the Ques- 
tion, whether Marine Insurance was known to the Ancients. By 
John Duer L. L. D., Counsellor at Law. New York: John S. 
Voorhies. 1844. 

A Digested Index to the Decisions of the Superior Courts of the 
State of New Jersey. Second edition. By William Halsted Esq. 
2 Vols. Trenton: William Boswell. 1844. 

Reports of Cases in Equity argued and determined in the Supreme 
Court of North Carolina. From December Term, 1841, to June 
Term, 1843, both inclusive. By James Iredell. Vol. 2. Raleigh: 
Turner & Hughes. 1843. 

Reports of Cases adjudged in the Supreme Court of Pennsylvania. 
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By Frederick Watts and Henry J. Sergeant. Vol. 5. Contain- 
ing the cases decided in part of December Term, 1842, in March 
Term, May Term, and part of July Term, 1843. Philadelphia: 
James Kay Jr. & Brother. 1844. 

Reports of Cases argued and determined in the Superior Court of 
Judicature of New Hampshire. Vol. 10. Concord: Asa M’Farland. 
1843. 

Reports of Cases decided in the Supreme Court of Appeals, and in 
the General Court, of Virginia. By Conway Robinson. Vol. 1. 
From April 1, 1842, to April 1, 1843. Richmond. 1843. 

Reports of Cases at Law, argued and determined in the Court of 
Appeals and Court of Errors of South Carolina. Vol. 1. From 
November, 1842, to May, 1843, both inclusive. By R. H. Spears, 
State Reporter. Columbia. 1843. 

Reports of Cases at Law, argued and determined in the Supreme 
Court of North Carolina. From December Term, 1842, to June 
Term, 1843, both inclusive. By James Iredell. Vol. 3. Raleigh: 
Turner & Hughes. 1843. 

Reports of Cases argued and determined in the Supreme Court of 
Louisiana. By Merritt M. Robinson. Vol. 2. From April to 
August, 1842. New Orleans. 1843. 

Reports of Cases argued and determined in the Supreme Court of 
Louisiana. By Merritt M. Robinson. Vol. 3. From 1 Septem- 
ber, 1842, to 31 January, 1843. New Orleans. 1843. 

Reports of Cases at Law, argued and determined in the Court of 
Appeals and Court of Errors of South Carolina. Vol. 2. From 
November, 1841, to May, 1842, both inclusive. By J. J. M’ Mullan, 
State Reporter. Columbia. 1543. 

Reports of Cases determined in the Supreme Judicial Court of the 
State of Maine. By John Shepley, Counsellor at Law. Vol. 8. 
Hallowell: Glazier, Masters & Smith. 1843. 

Reports of Cases at Common Law and in Equity, decided in the 
Court of Appeals of Kentucky. By Benjamin Monroe, Reporter of 
the Decisions of the Court of Appeals. Vol. 3. Containing the 
Cases decided at the Fall Term, 1842, and Spring Term, 1843. 
Frankfort. 1843. 











YALE COLLEGE LAW SCHOOL. 


Tuts department is under the direction of the Hon. Davin Dac- 
cetr LL. D., late chief justice of the supreme court of Connecticut, 
and professor of law; and the Hon. Samvet J. Hrrencocx LL. D., 
judge of the New Haven city court; and Isaac H. Townsenp Esa., 
attorney and counsellor at law. 

There are two courses of instruction and study in the school, one 
called the professional course, and the other called the general course. 
The object of the professional course is to give a thorough legal 
education to those gentlemen who propose to enter the profession of 
law. The design of the general course is, more particularly, to com- 
municate appropriate information to those who wish to attend to juris- 
prudence as a branch of liberal knowledge. A course with special 
reference to mercantile law is introduced as often as any class 
requests it. 

I. Tae Proresstonat Course. 

The students are required to peruse the most important elementary 
treatises, and are daily examined on the author they are reading, and 
receive at the same time explanations and illustrations of the subject 
they are studying. The school is divided into three reading classes. 
Each class is daily employed upon a lesson in the class book, and is 
separately examined, and every student can read in one or more of 
the three classes, as he finds himself able and inclined to perform the 
requisite labour. Courses of lectures are delivered by the instructors, 
on all the titles and subjects of common and statute law, and of equity. 
Three exercises, consisting of lectures or examinations of one hour 
each, are daily given by the instructors, and at all of them each of 
the pupils is permitted to attend. A moot court is held once a week 
or oftener, which employs the students in drawing pleadings, and 
investigating and arguing questions of law. The students are called 
upon, from time to time, to draw declarations, pleadings, contracts, 











and other instruments connected with the practice of law, and to do 
the most important duties of an attorney’s clerk. They are occasion- 
ally required to write disquisitions on some topic of law, and collect 
the authorities to support their opinions. The students are furnished 
with the use of the elementary books, and have access, at all times, 
to the college libraries, and to a law library, comprising every impor- 
tant work, both ancient and modern. The law library contains the 
revised statutes, the reports and the digests of all the states in the 
union. 

The course of study occupies two years, allowing eight weeks 
vacation each year. The months of May and September are allotted 
for vacations. There is also a recess of about two weeks near the 
first of January in each year. The terms for tuition, with constant 
use of text books, and ordinary use of the library, are as follows, 
payable inadvance. For the whole course of two years, one hundred 
and fifty dollars. For one year, eighty dollars. For less than one 
year, ten dollars a month. For more than one year, and less than 
two years, seven dollars a month after the first year. 

The degree of bachelor of laws will be conferred by the president 
and fellows, on liberally educated students who have been members 
of the department eighteen months, and have complied with the 
regulations of the institution, and passed a satisfactory examination. 
Those not liberally educated, will be graduated upon similar con- 
ditions, after two years’ membership; and members of the bar, after 
one year’s membership subsequent to their admission to the bar. 

I]. Tue Generar Course. 

This course consists of lectures and studies on the most important 
subjects of jurisprudence. It commences on the third Monday of 
October in each year, and continues six months, with two exercises 
each week.—An additional course will be commenced at any other 
season, if a class of not less than twenty members shall be formed 
for the purpose. The additional course will either embrace the same 
exercises with the general course, or will be principally directed to 
mercantile law, as the class formed for the course shall prefer. 

The terms are twenty dollars for the whole course, payable in 
advance; and five dollars a month for any less time. The professional 
students will have the privilege of attending the general course, and 
also any additional course, at pleasure, without extra charge. 


New Haven, September 1st, 1843. 








REDUCTION OF PRICES: 





VESEY JUNIOR’S CHANCERY REPORTS with Sup- 
plement complete—American Notes by E. D. Incranam 
Esq.—24 Volumes 8vo. in fresh binding of very superior 
quality, - - - - - - . - - $50 00 

Volumes 3, 4 and 5, are of Byrne’s editions, all the rest 
of Carey’s edition, and the whole uniform in external, 
appearance. 

STORY’S LAWS OF THE UNITED STATES, con- 
tinued by Saarswoop, 4 vols., bound as above, - 12 00 

On the adjournment of the present congress, the work 
will be brought down to the present time. 





JUST PUBLISHED: 


KELHAM’S DICTIONARY OF NORMAN FRENCH: Collected 
from such Acts of Parliament, Parliament Rolls, Journals, Acts of 
State, Records, Law Books, Antient Historians, and Manuscripts, 
as relate to this nation, calculated to illustrate the rights and cus- 
toms of former ages, the forms of laws and jurisprudence, the 
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